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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1159. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5756) 


In re IDEAL FARMS, INC., GARDEN STATE FARMS, INC., FRANKLIN 
LAKE DAIRY PRODUCERS, INC., AND IDEAL FARMS DAIRY PROD- 
ucts, INc. AMA Docket No. 27-122. Decided January 12, 
1959. 


Notice of Hearing—Inclusion of Northern New Jersey 
in Regulated Marketing Area—Direct Delivery 
Differentials—Substantial Evidence 


Notice of reconvened hearing published in the Federal Register five days 
before reconvened hearing was not in violation of rules of practice 
calling for 15 days for the institution of promulgation proceedings and 
notice was also adequate under the act and section 4 of the Administra- 
tive Procedure Act. The inclusion of Northern New Jersey as part of 
the marketing area regulated by Order No. 27 was based upon suffi- 
cient evidence adduced at the promulgation hearing as was also the 
case for provisions prescribing the payment of direct delivery differ- 
entials by handlers to producers. 

Daniels and Swope, of Harrisburg, Pennsylvania, for petitioners. Mr. John 
M. Durbin, for Agricultural Marketing Service. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by. Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of amendments to Order No. 27, as amended (7 CFR 927.1 et 
seq.), effective August 1, 1957. The amended order was issued 
pursuant to the act and regulates the handling of milk in the 
New York-New Jersey milk marketing area. Petitioners are 
handlers and operate plants subject to the order in the Northern 
New Jersey portion of the marketing area. 

Petitioners complain of alleged procedural irregularities in 
the promulgation of the disputed amendments and also contend 
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that the inclusion by section 927.3 of Northern New Jersey in 
the marketing area regulated by Order No. 27 and the applica- 
tion of direct delivery differentials to receiving plants in section 
927.71(c) of the order are invalid. Petitioners allege that these 
provisions of the amended order are not supported by substan- 
tial evidence in the promulgation record upon which they were 
based and that section 927.71(c) is violative of section 8c(5) (A) 
of the act (7 U.S.C. 608c (5) (A)). An answer to the petition 
was filed August 23, 1957, by the Deputy Administrator, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The answer upheld the validity of the contested amend- 
ments. 

A hearing was held in New York City before Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, May 7, 1958. Petitioners were rep- 
resented by Willis F. Daniels, Attorney at Law, Harrisburg, 
Pennsylvania, and respondent was represented by John M. Dur- 
bin, Office of the General Counsel, United States Department 
of Agriculture. At the hearing, this proceeding was consolidated 
for purposes of hearing with In re Jacob Tanis, et al., AMA 
Docket No. 27-120. At the hearing, Ideal Farms Dairy Prod- 
ucts, Inc., was added as a party and Franklin Lake Dairy 
Producers, Inc., was substituted for Franklin Lake Dairy, Inc. 
After the hearing, the parties filed briefs. On August 14, 1958, 
the hearing examiner issued a consolidated report in AMA 
Dockets Nos, 27-120 and 27-122 containing findings of fact and 
conclusions and recommending that the petitions be dismissed. 
Petitioners and respondent filed exceptions to the hearing ex- 
aminer’s report and oral argument was held before the Judicial 
Officer October 15, 1958. A decision and order in AMA Docket 
No. 27-120 were issued November 10, 1958 (17 A.D. 1091). 


FINDINGS OF FACT 


1. Petitioner Ideal Farms, Inc., is a corporation organized 
and existing under the laws of the State of New Jersey with 
its address and principal place of business at 955 Belmont Ave- 
nue, Paterson, New Jersey. It is a handler regulated under 
Order No. 27, as amended, and operates a processing or bottling 
plant at 960 Belmont Avenue, Paterson, New Jersey, where milk 
is received and bottled and then distributed on retail and whole- 
sale routes. 


2. Petitioner Garden State Farms, Inc., is a corporation or- 
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ganized and existing under the laws of the State of New Jersey 
with its address and principal place of business at 104 Braen 
Avenue, Hawthorne, New Jersey. It is a handler regulated 
under Order No. 27, as amended. 


3. Petitioner Franklin Lake Dairy Producers, Inc., is a cor- 
poration organized and existing under the laws of the State of 
New Jersey with its address and principal place of business at 
Franklin Lake, New Jersey. It is a handler regulated under 
Order No. 27, as amended, and operates a receiving plant at 
Wantage, Sussex County, New Jersey. It receives milk there 
from producers and milk it produces on its own farms. The 
milk is checked for flavor, weighed, cooled, held and shipped to 
the bottling plant of Franklin Lake Dairy, Inc., and other milk 
plants. 


4. Petitioner Ideal Farms Dairy Products, Inc., is a corpora- 
tion organized and existing under the laws of the State of New 
Jersey. It is a handler regulated under Order No. 27, as 
amended, and operates a receiving plant at Washington, War- 
ren County, Lafayette, Sussex County, and at Wantage Town- 
ship, Sussex County, all in the State of New Jersey. Milk is 
received daily from dairy farmers at these three plants and is 
there checked for odor, weighed, cooled, held and shipped to the 
bottling plant of Ideal Farms, Inc. 


5. Pursuant to notices published in the Federal Register 
(20 F.R. 43807, 6138, 6500, 6609 and 8050), informal meetings 
were held to consider new territory in the State of New Jersey 
to be subject to regulation under the act and the method of 
regulating such area, i.e., by means of a new, separate order or 
a comprehensive order including the area then regulated under 
Order No. 27, as amended. These meetings lasted 17 days and 
over 3,000 pages of testimony and 80 exhibits were introduced. 


6. A Notice of Opportunity to Submit Proposals for the 
regulation of milk handling in a defined territory, consisting of 
Northern New Jersey, Upstate New York and the area then 
regulated by Order No. 27, as amended, by a single compre- 
hensive order or separate orders under the act was issued De- 
cember 27, 1955 (20 F.R. 10167), by the Deputy Administrator, 
Agricultural Marketing Service. Such notice contains a state- 
ment of the Secretary which reads, in part, as follows: 


“The question considered at the last public meeting (con- 
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cluded on November 23) was whether, for purposes of a sub- 
sequent notice or notices of hearing, the handling of milk in the 
additional territory should be regulated (a) in combination with 
the present New York milk marketing area under a single 
order, or (b) by means of one or more separate new orders. 
The information presented at these meetings has been reviewed 
and analyzed. 


“T have given very careful consideration to this complicated 
problem and have concluded that recognition must be given to 
the following principles in establishing any new or revised 
regulation for the territory under consideration: 


“1. The proximity of Northern New Jersey to metropolitan 
New York and the fact that there is to a considerable degree 
a common source of supply, make the marketing and pricing 
of all milk in this region closely interdependent. 


“2. The apparent desire and determination of certain groups 
of producers and handlers for one or more separate marketing 
orders, and the apparent desire and determination of other 
groups of producers and handlers for a single marketing order 
for the entire marketing area constitute differences only as to 
means of accomplishing an objective rather than disagreement 
regarding the basic objective of providing orderly marketing 
in the entire area. 


“3. The legitimate interests and obligations of various pro- 
ducer groups must be recognized and provided for regardless 
of whether regulation is by one order or more than one order. 


“4. Among the interests of New Jersey producers is the 
recognition of any natural economic advantages accruing from 
nearness to market and any better adjustments they may have 
made in fitting their pattern of production to market needs. 
Associated with these interests is the need to assume a re- 
sponsibility for carrying the surplus connected with the fluid 
milk supply for Northern New Jersey. 


“5. Among the interests of producers now under the New 
York order is the recognition that they should not be required 
to carry the surplus for Northern New Jersey without the 
benefits that accrue from sales of fluid milk there, and that 
they should not be subjected to chaotic marketing conditions 
which might result from ill-conceived Federal regulations. On 
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the other hand, they have the obligation of supporting the type 
of additional Federal regulation which would protect the legiti- 
mate interests of the additional producers to whom such regu- 
lation would apply. 


“6. Either a comprehensive order or a separate order for 
New Jersey must be devised so as: (a) To insure that pro- 
ducers under either type of order carry the surplus associated 
with their fluid outlets, and (b) to achieve the required stability 
throughout the entire metropolitan milkshed without forcing 
disorderly and abnormal maneuvering of supplies and outlets. 


“After establishing the above set of principles, I have decided 
to invite interested parties to submit proposals containing terms 
and provisions which are in accordance with such principles 
and which are in one of the following forms: 


“(1) A single order covering all of the milk supply for the 
present Order No. 27 marketing area plus all or a portion of 
the additional territory under consideration, with adequate pro- 
visions (a) for protecting the interests of New Jersey pro- 
ducers because of their location and the degree of adjustments 
of their production to market outlets, and (b) for solving 
marketing problems not now adequately handled under Order 


No. 27. 


“(2) A separate order for New Jersey, with or without all 
or a portion of the six nearby New York counties, and which 
will include terms and provisions under which such order will 
(a) carry the surplus associated with its fluid outlets, (b) pro- 
vide for such minimum uniform prices to producers that there 
will be no incentive for uneconomic and disorderly shifting of 
producers or plants from one market outlet to another, and (c) 
provide for close alignment of minimum class prices. Any such 
proposed order should be accompanied by proposed amendments 
to Order No. 27 for purposes of making the two orders com- 
plementary.” 


A second notice giving interested parties an opportunity to sub- 
mit proposals for regulation of milk handling in such area by 
a separate, new marketing order only for Northern New Jersey 
together with proposals to amend Order No. 27, as amended, 
was issued February 29, 1956 (21 F.R. 1418). Such notice con- 
tains a statement of the Secretary which reads, in part, as 
follows: 
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“Although a controversy has developed regarding the method 
of regulation in the New York-New Jersey area, I do not be- 
lieve this is the essential issue. The primary issue instead is 
the institution of effective price regulation in Northern New 
Jersey. My decision is directed toward that basic issue. Either 
under a so-called ‘comprehensive order’ or under separate orders 
for New Jersey and New York, minimum price regulation on 
all milk can be made effective, and the sharing of surplus prop- 
erly associated with the marketing of fluid milk can be achieved. 
By either means, returns to producers shipping both to the 
New York and New Jersey portions of the area can be im- 
proved. Moreover, the other principles which I enunciated on 
December 15 can be effectuated by either means, 


“T have decided that adequate regulation of the whole area 
can be gained more certainly and more expeditiously by holding 
a hearing for consideration of a separate order for the New 
Jersey area. The Case Committee made a similar recommen- 
dation in its report. The major problem, that is, absence of 
regulation in New Jersey, can be attacked directly and the spe- 
cial conditions which characterize the marketing of milk in the 
New Jersey portion of the area can be given separate attention. 
At the same time, producers whose milk is marketed in New 
York will be on notice that improvement of their returns is 
being actively considered and that such improvement will prob- 
ably be effectuated earlier than by considerations of a compre- 
hensive order. Also, the changes which might be needed to bring 
Order No. 27 up-to-date and provide for necessary coordination 
with a New Jersey order can be achieved by this procedure. 


“The problem on which the Department made its decision 
today is one of the most difficult we have faced with respect to 
milk marketing since I have been Secretary of Agriculture. 
Proponents of both the so-called ‘comprehensive order’ and sep- 
arate orders present some very persuasive facts and arguments 
in support of their different points of view. It is not the first 
time the question has arisen. I understand that there has been 
controversy over a period of at least 18 years. It was first con- 
sidered by the Department at the time of the promulgation 
hearing of the Order No. 27 in 1938. Consideration also was 
given to the problem in public hearings held in 1942 and 1952. 
No action was taken on any of these occasions. Such need not 
be the case this time if the interested parties now turn their 
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attention to developing evidence and testimony for presentation 
at a public hearing. 


“In my statement of December 15, 1955, certain principles 
were set forth to which proposed terms and provisions of a 
separate order for New Jersey (with coordinating amendments 
to Order No. 27) should conform. It was indicated that such 
a separate order should include terms and provisions under 
which such an order will (a) carry the surplus associated with 
its fluid outlets, (b) provide for such minimum uniform prices 
to producers that there will be no incentive for uneconomic and 
disorderly shifting of producers or plants from one market 
to another, and (c) provide close alignment of minimum class 
prices. The proposals so far submitted do not conform in all 
respects to the principles set forth, or contain all the provisions 
which should be the subject of a hearing, and the decision to 
hold a hearing on separate orders should not, of course, be con- 
strued as approval by the Department of such proposals. It is 
believed, however, that the proposals submitted on a separate 
order and complementary changes in Order No. 27 provide a 
suitable starting point from which adequate provisions can be 
formulated for consideration at a public hearing.” 


7. A notice was issued May 18, 1956 (21 F.R. 3537) of a 
hearing to begin June 18, 1956, in Newark, New Jersey, with 
respect to regulation of milk handling in the territory described 
in Finding of Fact 6. The notice contained detailed proposals 
for an order regulating Northern New Jersey and for the 
amendment of Order No. 27 to coordinate it with any new order 
that might be issued regulating the Northern New Jersey area. 
A supplemental notice of hearing containing additional pro- 
posals was issued May 29, 1956 (21 F.R. 3799). 


8. A supplemental notice concerning procedure was issued 
August 29, 1956 (21 F.R. 6680), by the Acting Secretary pro- 
viding for the separation of proposals to amend and expand 
Order No. 27 to include additional territory in the State of 
New York from the other issues in the rule-making proceed- 
ing, the completion of hearing on such issue and the certifica- 
tion of the record thereof. 

9. On February 21, 1957, the hearing examiner issued a 


notice (22 F.R. 1128) that the hearing would reconvene March 
5, 1957, in New York City. The Secretary issued a press re- 
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lease dated February 21, 1957, announcing that the hearing 
would be open for the submission of evidence on a single milk 
marketing order for the territory involved. A supplemental 
notice was issued February 26, 1957, and published in the 
Federal Register February 28, 1957 (22 F.R. 1219), of the 
matters to be considered at the reconvened hearing of March 5, 


1957. 


10. Upon the basis of the evidence introduced at the hearing, 
the Deputy Administrator, Agricultural Marketing Service, filed 
a recommended decision May 9, 1957 (22 F.R. 3318), and time 
was given to file exceptions. A decision by the Acting Secre- 
tary was filed June 10, 1957 (22 F.R. 4194), and reads, in 
part, as follows: 

“(1) Delivery to the metropolitan New York-New Jersey and 
nearby territory. Metropolitan New York-New Jersey receives 
the major part of its milk supply from country plants; only a 
small part of the total is received from producers delivering 
milk directly to processing plants in or near this territory. 
Milk dealers receiving milk from country plants for distribution 
in the metropolitan territory therefore must pay, in addition 
to the price paid farmers, an additional charge covering the cost 
of handling at the country plant and the cost of transportation, 
including both the fixed and variable costs of transportation 
from country plant to city plant. 


“Some handlers process milk for consumer distribution from 
plants located in the rural territory immediately surrounding 
the metropolitan area at which plants milk is received directly 
from producers. In this case, the handler may avoid the extra 
cost of operating two plants but this saving may be offset to 
some extent by the cost of transportation of processed milk, 
and consequently, the net saving may not be as great as in 
instances where the milk is received directly in the urban area. 


“Many producers in the area throughout Northern New Jersey 
and the nearby counties of New York State deliver milk directly 
to plants where it is processed and packaged for the consumer. 
Also, in this same territory there are a number of plants which 
do not process milk but merely cool it and ship it to a processing 
plant at another location. With the development of farm bulk 
tank pickup, many farmers in this territory who formerly de- 
livered to a country receiving and shipping plant now ship milk 
directly to a city processing plant. 
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“Handlers receiving milk directly from producers at process- 
ing plants located within the 1-10 mile zone would avoid charges 
of 25 cents or more for operation of a country plant together 
with the fixed cost of transportation. The amount charged the 
city dealer by a country plant operator for these services usually 
is in excess of 25 cents. A direct delivery differential for milk 
delivered to a handler located in the 1-10 mile zone of 25 cents 
per hundredweight would tend to equate his cost of milk with 
the cost of a handler similarly located who receives his milk 
from a country plant. Likewise, handlers operating pasteuriz- 
ing and bottling plants located outside the 1-10 mile zone but 
relatively near the metropolitan area could also afford to pay 
direct delivery differentials but at a declining rate as the dis- 
tance from the metropolitan area increased. 


“The differential should be payable on all milk received by 
all plants in the designated area, and regardless of the type of 
operations conducted by the plant. All of the milk delivered by 
producers in this area is available for the fluid milk market and 
the fluid milk market is more than sufficient to absorb all of 
the milk produced in the nearby territory. Any attempt to vary 
the amount of differential based on the classification of the milk 
at the plant or upon the basis of whether the plant is conducting 
pasteurizing and bottling operations would be meaningless since 
competition would force handlers to pay premiums if direct 
delivery differentials applied to only a part of the milk. The 
differential payable at nearby plants should be based on the 
zone of the plant and should be tapered to disappear completely 
in the 81-90 mile zone. Handlers customarily have paid a 
premium over the uniform price to producers delivering 
to plants in the area covered by these differentials, and usually 
in considerably greater amounts than are required by these 
differentials. In line with a general policy of doing nothing 
under orders to significantly influence the development of the 
bulk tank method of delivery, it is concluded that no special 
differential should be provided for bulk tank delivery. The de- 
termination of any special value for such type of delivery should 
be left to private negotiation between the producer and the 
handler.” 

Some of the evidence in support of these findings and con- 
clusions may be found at pages 12757-72, 12982-88, 12992-97, 
13019-53, 13064-85, 13132-38, 13269-94, 13712-33, 14004-06, 
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14177-95, 14204-19, 14222-45, and 14284-92 of the promulga- 
tion hearing record. See also exhibit No. 187 attached thereto. 


11. The order amending Order No. 27, as amended, was 
issued by the Assistant Secretary June 27, 1957 (22 F.R. 4643). 
The amending order reads, in pertinent part, as follows: 


“§ 927.3 Marketing area. ‘New York-New Jersey milk market- 
ing area’ (hereinafter called the ‘marketing area’) means all 
of the territory within the boundaries of the city of New York, 
and the counties and parts of counties set forth in paragraphs 
(a) and (b) of this section ***. 


““(b) The following counties and parts of counties *** in the 
State of New Jersey: Bergen; Essex; Hudson; Hunterdon; 
Middlesex; Monmouth; Morris; Ocean (except the boroughs of 
Barnegat Light, Beach Haven, Harvey Cedars, Ship Bottom, 
Surf City, Tuckerton, and the townships of Eagleswood, Lacey, 
Little Egg Harbor, Long Beach, Ocean, Stafford, and Union) ; 
Passaic; Somerset; Sussex; Union; and Warren.” 


“§$ 927.71 Location differentials. The uniform price shall be 


subject to the appropriate location differentials set forth below: 
* kK 


“(c) Direct delivery differentials: For plants located in the 
areas specified in the following table, the handler shall pay to 
producers, in addition to that required by other provisions of 
this section, the amounts set forth below: 


Mileage zone computed pursuant to Rate—dollars per 
§ 927.42, or county—City or township hundredweight 
PUM EARPRT RS MIIIN Osc a aeccssercecreccssscorisectcenouactsrscesbrgbncocootoondk aoa aoa tnt 0.25 

11-30 mile zone 020 

81-50 mile zone ........ 15 

51-70 mile zone 10 

71-80 mile zone 05 





12. Petitioners were made handlers subject to regulation 
under Order No. 27, as amended, by the amending order issued 
June 27, 1957, and effective August 1, 1957. Petitioners are 
required by the amended order to pay direct delivery differen- 
tials to producers delivering milk to their plants. 


18. Section 8c(5)(A) of the act (7 U.S.C. 608c(5) (A)) 
reads as follows: 


“(5) Milk and its products; terms and conditions of orders. 
“In the case of milk and its products, orders issued pursuant 
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to this section shall contain one or more of the following terms 
and conditions, and (except as provided in subsection (7) of 
this section) no others: 


“(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing a 
method for fixing, minimum prices for each such use classi- 
fication which all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from producers or as- 
sociations of producers. Such prices shall be uniform as to all 
handlers, subject only to adjustments for (1) volume, market, 
and production differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, 
or any use classification thereof, is made to such handlers.” 


14. Section 900.4 of the rules of practice and procedure 
governing proceedings to formulate marketing agreements and 
marketing orders (7 CFR 900.4) reads, in part, as follows: 


“§ 900.4 Institution of proceeding—(a) Filing and contents of 
the notice of hearing. The proceeding shall be instituted by fil- 
ing the notice of hearing with the hearing clerk. The notice 
of hearing shall contain a reference to the authority under 
which the marketing agreement or marketing order is proposed; 
shall define the scope of the hearing as specifically as may be 
practicable; shall contain either the terms or substance of the 
proposed marketing agreement or marketing order or a de- 
scription of the subjects and issues involved and shall state 
the industry, area, and class of persons to be regulated, the 
time and place of such hearing, and the place where copies of 
such proposed marketing agreement or marketing order may 
be obtained or examined. The time of the hearing shall not be 
less than 15 days after the date of publication of the notice in 
the FEDERAL REGISTER, as provided in this subpart, unless 
the Deputy Administrator shall determine that an emergency 
exists which requires a shorter period of notice, in which case 
the period of notice shall be that which the Deputy Administra- 
tor may determine to be reasonable in the circumstances: 
Provided, That, in the case of hearings on amendments to 
marketing agreements or marketing orders, the time of the 
hearing may be less than 15 days but shall not be less than 3 
days after the date of publication of the notice in the FEDERAL 
REGISTER.” 
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CONCLUSIONS 
I 


We are presented at the outset with alleged procedural ir- 
regularities in the promulgation of the amendment to Order 
No. 27, as amended, effective August 1, 1957, which are basic 
to petitioners’ case. First, petitioners contend that adequate 
notice of hearing was not afforded them. 


As set forth in Findings of Fact 5, 6 and 7, after informal 
public meetings lasting 17 days and two notices of an oppor- 
tunity to submit proposals for the regulation of milk marketing 
in a defined area, including the 13 Northern New Jersey coun- 
ties and the area then regulated by Order No. 27, as amended, 
a notice of hearing was issued May 18, 1956 (21 F.R. 3537). 
The notice was issued “for the purposes of receiving evidence 
with respect to the economic and marketing conditions relating 
to the handling of milk in a proposed Northern New Jersey 
milk marketing area, and with respect to issuance of a market- 
ing agreement and order regulating the handling of milk in the 
said marketing area, and also for the purpose of receiving 
evidence with respect to the proposed amendments hereinafter 
set forth, or appropriate modifications thereof, to the tentative 
marketing agreement and to the order, as amended, regulating 
the handling of milk in the New York metropolitan marketing 
area (7 CFR 927 et seq.).” 

A supplemental notice of hearing was issued May 29, 1956 
(21 F.R. 3799), and after the hearing had been in progress, a 
supplemental notice concerning procedure was issued August 
29, 1956 (21 F.R. 6680). (See Finding of Fact 8.) On Feb- 
ruary 21, 1957, the hearing examiner issued a notice (22 F.R. 
1128) that the hearing would reconvene March 5, 1957, in New 
York City. A supplemental notice of hearing was issued Febru- 
ary 26, 1957, and published in the Federal Register February 
28, 1957 (22 F.R. 1219), of matters to be considered at the 
reconvened hearing of March 5, 1957. It is this notice of hear- 
ing which petitioners claim is defective. 


The notice stated that “the notices heretofore issued are here- 
by amended to include consideration of whether, on the basis 
of the entire record in this proceeding, a single marketing agree- 
ment and order regulating the handling of milk for a marketing 
area consisting of all the territory in the States of New York 
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and New Jersey for which regulation has been proposed should 
be issued and would better effectuate the purposes of the act 
than two or more separate marketing agreements and orders 
for such territory.” It was further stated in such notice that 
evidence will be received (1) with respect to specific terms and 
provisions of a single marketing agreement and order and (2) 
as to whether such a single marketing agreement and order, 
if issued, should be issued in the form of a new marketing 
agreement and order or by amending Order No. 27.” 


The disputed notice was issued seven days before the date 
of the reconvened hearing and published in the Federal Reg- 
ister five days prior to such date. Petitioners allege that the 
notice was in violation of the requirements of section 900.4 
of the rules of practice and procedure governing proceedings 
to formulate marketing agreements and marketing orders (7 
CFR 900.4). This section of the rules of practice describes the 
procedure for the institution of a rule-making proceeding under 
the act and also states that the time of the hearing held pur- 
suant to the notice of hearing instituting the proceeding “shall 
not be less than 15 days after the date of publication of the 
notice in the FEDERAL REGISTER.” A proviso contained 
in the section permits a lesser time in the case of hearings on 
amendments to marketing agreements or marketing orders. In 
such event, the hearing “shall not be less than 3 days after the 
date of publication of the notice in the FEDERAL REGISTER.” 


It is our opinion that section 900.4 of the rules of practice 
is inapplicable to the February 26, 1957, supplemental notice of 
hearing.’ Section 900.4 deals with the institution of rule-making 
proceedings. In other words, this section is concerned with the 
notice necessary to institute a proceeding to formulate either 
a new marketing order or an amendment to an existing order. 
It covers the first notice of hearing of either such proceeding. 
The disputed notice was a supplemental notice which came 
after the hearing had been going on for 84 or 85 days and 
after some 12,000 pages of testimony had been adduced. It 
constituted an amended notice of hearing and by its terms 
gave notice that the notices therefore issued in this quasi- 
legislative proceeding were amended thereby. The disputed 
notice did not institute the rule-making proceeding and section 


1A contrary conclusion would not aid petitioners as the notice issued February 26, 1957, 
might well be considered notice of a proposed amendment to Order No. 27, as amended, re- 
quiring only 3 days’ notice. 
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900.4 does not cover the situation involved herein. The rules 
of practice are silent with respect to the time required between 
a notice and the hearing resulting therefrom where, as here, 
an amended notice is issued during the course of a hearing. 
That a period of time between notice and resumption of a 
hearing different from that provided in section 900.4 could 
be desirable is seen from the circumstances preceding the dis- 
puted notice, as set forth below. 


While we hold that the disputed notice is not in conflict with 
the rules of practice, we should also consider whether the in- 
terested parties had sufficient time under the circumstances to 
prepare for the March 5, 1957, reconvened hearing. Of course 
notice of a hearing must also comply with the act (see sections 
8c(3) and (4)) and section 4 of the Administrative Procedure 
Act (5 U.S.C. 1003). The notice of February 26, 1957, clearly 
met such standards. 


At the beginning of the extended procedure which resulted 
in the disputed amendments to Order No. 27, as amended, pe- 
titioners were apprised, and had to prepare for the possibility, 
of a single order regulating the handling of milk in the New 
York-New Jersey marketing area. This matter, pursuant to 
notices issued in the Federal Register, was discussed and con- 
sidered at the informal meetings held prior to the December 
27, 1955, notice and some of the petitioners were represented 
at these informal sessions and presented their views on the 
subject of comprehensive or separate regulation of the parts 
of the New York-New Jersey marketing area. The informal 
meetings lasted 17 days and over 3,000 pages of testimony and 
80 exhibits were introduced. In the notice of opportunity to 
submit proposals issued December 27, 1955, by the Deputy 
Administrator, interested parties, including petitioners, were 
asked to submit proposals for regulation of the described area 
by one comprehensive order or by separate orders. Next, the 
first notice of hearing issued May 18, 1956, contained exhaustive 
and detailed proposals for a proposed order regulating Northern 
New Jersey and for the amendment of Order No. 27 to coordi- 
nate and interrelate such amended order with any new order 
that might be issued regulating the Northern New Jersey area. 
In addition, at the hearing sessions prior to March 5, 1957, 
testimony as to the incorporation of the entire area to be regu- 
lated under a single order was presented in evidence as rebuttal 
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to testimony that a separate order for Northern New Jersey 
was appropriate. 


Although the contested notice was issued February 26, 1957, 
and was published in the Federal Register two days later, the 
Secretary issued a press release dated February 21, 1957, an- 
nouncing that “the public hearing on proposed New York- New 
Jersey milk regulation would be opened for the submission of 
evidence on a new approach to terms and provisions of a single 
milk marketing order for regulation of the handling of milk 
for an area including Northern New Jersey, the present New 
York marketing area, and urban territory in upstate New 
York.” 


The notice issued February 26, 1957, did not raise matters 
which a reasonable man in petitioners’ position would not have 
considered prior thereto. The disputed notice did not expand 
the area or scope of regulation beyond that set forth in the 
earlier notices but merely informed interested parties that milk 
handling in the defined area might be regulated in a somewhat 
different administrative form. By such notice the milk industry 
in the New York-New Jersey area was informed that there 
wuld be considered at the reconvened hearing the question of 
whether a single order rather than two separate orders should 
be issued. This was an issue present in the proceeding prior to 
this time and, indeed, had been specifically considered at an 
ezrlier date. The economic and marketing factors necessary for 
consideration under the prior notices were basic elements of 
the hearing held pursuant to the contested notice. Petitioners 
were not confronted with entirely new matters. Petitioners 
certainly cannot plead surprise or inadequate notice and time 
for preparation with respect to the primary substantive issue 
raised in this proceeding, i.e., regulation of milk handling in 
Northern New Jersey. Nor should the statement in the con- 
tested notice that evidence would be received on specific terms 
and conditions of a single order have required extensive prep- 
aration. Petitioners and others had been concerned with spe- 
cific provisions to be placed in a separate order for Northern 
New Jersey and appropriate amendments to Order No. 27 in 
view of a possible order for Northern New Jersey, and the 
matters and provisions previously considered were basic to any 
provisions to be included in a single comprehensive order. In 
addition, the matters set forth in detail in the disputed notice 
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also had been considered at the prior hearing sessions. In 
view of the entire history of the rule-making proceeding prior 
to February 26, 1957, and the contents of the notice amend- 
ment of such date, we cannot say that petitioners were not 
afforded a reasonable time by such notice to prepare for the 
hearing to begin March 5, 1957. That such is the case is also 
indicated by the fact that petitioners and other interested 
parties failed to request a continuance on the ground of in- 
adequate time to prepare for the March 5, 1957, hearing ses- 
sion. Moreover, the hearing continued through March 29, 1957, 
and ample time was thereby afforded for further preparation 
during the pendency of the hearing. 


It must be concluded also on the basis of the entire record 
of the hearing lasting 102 days where approximately 16,000 
pages of testimony was adduced and the informal conferences 
that petitioners were afforded a reasonable opportunity to pre- 
pare and be heard. Microscopic inspection of isolated parts of 
the rule-making process is not a proper examination to de- 
termine whether the standards of fair play have been met as 
such an inquiry is not designed to produce a clear picture of the 
entire proceeding. It is concluded further that the amendment 
effective August 1, 1957, was clearly within the scope of the 
disputed notice together with the other notices issued in the 
rule-making proceeding which preceded its issuance. The notices 
were patently adequate to support the order issued. Cf. United 
States Vv. Wrightwood Dairy Co., 127 F.2d 907 (7th Cir. 1942); 
Pearson V. Walling, 188 F.2d 655 (8th Cir. 1948); Willapoint 
Oysters, Inc. Vv. Ewing, 174 F.2d 676 (9th Cir. 1949), cert. denied, 
338 U.S. 860 (1949); In re Terrace Park Dairy, 12 A.D. 1383 
(1953). In re Belle-Vernon Milk Company, 13 A.D. 447 (1954). 


II 


Petitioners also complain of the fact that in issuing the pro- 
tested amendments the Secretary relied upon the entire record 
of the hearings commencing in June 1956. Petitioners claim 
that the testimony given prior to March 1957 when the pro- 
posals were for a separate order for Northern New Jersey 
cannot be legally utilized in support of the amendments issued 
providing for regulation of Northern New Jersey milk handling 
under Order No. 27, as amended. 


As far as the petitioners are concerned, they are handlers of 





er 
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milk and have standing to sue in this proceeding as handlers. 
The basic plan of regulation of petitioners’ handling by the 
protested amendments is the same as under the proposed sepa- 
rate order upon which hearing sessions were held prior to 
March 1957. 

Petitioners cannot show that the Secretary utilized any evi- 
dence adduced before the reconvened hearing in support of the 
administrative form of regulation adopted, that is, in support 
of the regulation of Northern New Jersey handling by means 
of amendments to Order No. 27. And as to substance, that is, 
the need for regulation for Northern New Jersey and the terms 
of such regulation, we conclude also that petitioners have not 
demonstrated that consideration of evidence on these matters 
received at the hearing sessions prior to the reconvened hearing 
deprived petitioners of due process of law. Indeed it may be 
that the Secretary was required to consider the entire record 
since the hearing sessions prior to March 1957 involved the 
question as to whether there should be any regulation of milk 
handling in Northern New Jersey. 

Petitioners advance the argument that their cross-examina- 
tion of witnesses supporting regulation under the act of North- 
ern New Jersey handling would have been different if the 
witnesses had been testifying pursuant to a proposal for regu- 
lation by means of amendments to Order No. 27 instead of by 
a separate order. But we fail to see how petitioners who are 
handlers were legally damaged since the impact upon petitioners 
is the same under the administrative form selected as it would 
have been under a separate order for Northern New Jersey. 

In any event, the hearing examiner ruled and we also rule 
that the protested inclusion of Northern New Jersey in the 
regulated marketing area is supported by substantial evidence 
received at the reconvened hearing. See, e.g., pages 12772, 
12792, 12811-12, 12828, 12864, 12909-20, 12924, 12933, 13397-99, 
13417, 138706-12, 18952, 14020-55, 14155-56, 14327-40, 14698-734, 
14778, 14806, 15010-16, 15060-61 of the promulgation hearing 
record. The decision of the Secretary referred to in Finding 
of Fact 10 contains an exhaustive discussion of the evidence 
and the reasons for the issuance of the protested regulation. 
We conclude that the Secretary’s finding that the challenged 
amendments to Order No. 27 would tend to effectuate the pur- 
poses of the act is amply substantiated by the evidence and upor 
the evidence is a valid and reasonable .exexcise of administrative 
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discretion. The responsibility of selecting the means of achiev- 
ing the statutory policy and the relationship between the 
remedy selected and such policy are peculiarly matters for ad- 
ministrative competence. American Power & Light Co. v. Se- 
curities and Exchange Commission, 329 U.S. 112 (1946) ; Secre- 
tary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 
613-614 (1950). 


III 


Next for consideration is the validity of the direct delivery 
differentials set forth in section 927.71(c) of the amended 
order. Petitioners challenge the application of such differential 
to receiving stations as contrary to the evidence in the promul- 
gation hearing upon which it was based and further contend 
that the disputed provision fails to equate handler costs as be- 
tween receiving stations as required by section 8c(5)(A) of 
the act (7 U.S.C. 608c(5) (A)). 


As seen from Finding of Fact 10, the problem of direct de- 
livery differentials was discussed at some length at the recon- 
vened hearing beginning March 5, 1957. Several justifications 
were given for this type of payment to producers, including the 
equalization of dealers’ product cost between city plant handlers 
receiving milk directly from producers and the alternative 
source of milk to such handlers from country pool plants, pay- 
ment for services performed by producers delivering milk di- 
rectly to city plants and a recognition of the values of nearby 
milk. The issue of whether to require nearby receiving plants, 
in addition to processing plants located in the same area, to 
pay such differential was considered. Some of the testimony 
in this regard was to the effect that the so-called country or 
receiving plant operation in nearby areas is a convenience to 
the handler; that such plants were established near bottling 
plants and that these two types of plants competed at the same 
class prices under State pricing; that it would not be sound from 
an economic standpoint or just to exempt such nearby country 
or receiving plants from the payment of such differential; and 
that if such plants are inefficient or uneconomical it is ques- 
tionable whether they should be continued by subsidy under 
the order. It was also testified at the reconvened hearing that 
if direct delivery differentials were not required by the order 
from nearby receiving plants, such differentials would have to 
be -—paid -as premiums. outside the order, that is, a competitive 
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price for milk would be necessary, if such receiving plants 
were to get milk. It was preferred that such payment be re- 
quired by the order as distinguished from premium payments 
outside the order. It is concluded, in light of the expertise of 
the Secretary, that the evidence in the record could legally form 
the basis for the judgment of the Secretary reflected in the 
contested provision, that is, that nearby receiving plants be 
required to pay direct delivery differentials to producers. Cf. 
Railway Express Agency, Inc. v. Civil Aeronautics Board, 243 
F.2d 422 (D.C. Cir. 1957); In re Jacob Tanis et al., 17 A.D. 
1091 (1958); In re The Lawson Milk Company, 17 A.D. 239 
(1958). 

Petitioners’ complaint that the contested provision fails to 
equate handler costs as between receiving stations in violation 
of section 8c(5)(A) of the act is also without merit. Such 
section of the statute authorizes, in orders issued pursuant to 
the act, adjustments from uniform minimum prices for the 
locations at which delivery of milk is made to regulated 
handlers. Section 927.71(c) provides for adjustments in pay- 
ment upon such basis. Such section classifies plants, in effect, on 
the basis of location, that is, distance from market, rather 
than the function performed at the plant. The differential pay- 
ment required thereunder from receiving stations is dependent 
upon the location of such plants and does not differentiate be- 
tween plants located in the same area. Receiving stations 
located at a distance from the market are not required to make 
such payment due to their location and not on the basis of their 
function in the marketing process. It cannot be said that sec- 
tion 927.71(c) of the amended order constitutes an unreasonable 
classification, that petitioners are unreasonably discriminated 
against as a result thereof (see Finding of Fact 10) or that 
section 927.71(c) is violative of section 8c(5)(A) of the act. 

Accordingly, the petition should be dismissed. All contentions 
of the parties presented for the record have been considered and 
whether or not specifically mentioned herein, any suggestions, 
requests, etc., inconsistent with this decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioners 
is denied and the petition is dismissed. 

Copies hereof shall be served upon the parties and the Market 
Administrator for Order No. 27, as amended. 
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(No. 5757) 


In re LANDON V. BUTLER et al. CEA Docket No. 65. Decided 
January 12, 1959. 


Trading Privileges Restored 


All contract markets are notified that they need no longer refuse trading 
privileges to respondent Butler pursuant to the order of June 20, 1955. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER TERMINATING SUSPENSION OF TRADING PRIVILEGES 


On June 20, 1955, an order was entered in this proceeding 
under the Commodity Exchange Act (7 U.S.C. Chapter 1) 
directing the contract markets to refuse respondents all trading 
privileges thereon “until further order of the Secretary of Agri- 
culture.” The order was entered in connection with findings, 
after default by respondents, that the respondents had violated 
the Commodity Exchange Act. 


By a letter dated December 17, 1958, respondent Landon V. 


Butler has requested restoration of his trading privileges. His 
letter states that he has been in bankruptcy since 1955, that he 
is trying to start again in the business world in order to sup- 
port his family and that it is necessary to use the futures market 
for hedging in order to operate a grain business. 


Since the trading privileges of respondent Butler have now 
been suspended for three and a half years and in view of his 
plea that he needs to hedge on the futures market in order to 
engage in the grain business, his request is granted. Accord- 
ingly, all contract markets are hereby notified that they need 
no longer refuse trading priveleges to respondent Landon V. 
Butler pursuant to the order of June 20, 1955. We should point 
out, however, to respondent Butler, that any futures trading 
he might do upon contract markets will naturally get special 
attention in the administration of the Commodity Exchange 
Act. 


A copy hereof shall be served upon respondent Butler and 
upon all contract markets. 
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(No. 5758) 


In re EVERETT J. ARMSTRONG, d/b/a ARMSTRONG CATTLE COM- 
PANY, KENNETH EVANOFF, AND BENNETT COMMISSION COM- 
PANY, INC. P&S Docket No. 2313. Decided banuary 9, 1959. 


Packer-Buyer—Suspension of Registration— 
Default 


Respondent Evanoff’s failure to file an answer to the complaint constitutes 
an admission of the violation charged in the complaint, and his regis- 
tration as a packer-buyer is suspended for five years. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed March 24, 1958, by 
the Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. A copy of 
the complaint and a copy of the rules of practice were served 
upon each respondent. Respondents Everett J. Armstrong and 
Bennett Commission Company, Inc., filed answers and consented 
to the issuance of an order. Such order was issued November 
12, 1958 (17 A.D. 1106). 

At the time of service of the complaint, respondent Kenneth 
Evanoff was notified in writing that an answer thereto should 
be filed within 20 days after such service and that, in accord- 
ance with section 202.9 of the rules of practice (9 CFR 202.9), 
failure to file an answer would constitute an admission of the 
facts alleged in the complaint and, in effect, a waiver of oral 
hearing. Notwithstanding such notice, this respondent has not 
filed an answer. The matter was referred to Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
202.9(c) of the rules of practice. The hearing examiner filed 
a report November 25, 1958, recommending that respondent 
Evanoff be ordered to cease and desist from engaging in the 
violations of the act charged in the complaint and that this 
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respondent’s registration as a dealer under the act be suspended 
for a period of five years. Complainant filed exceptions to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent Kenneth Evanoff is an individual who is and 
was at all times material herein registered with the Secretary 
as a dealer under the act to buy livestock for slaughter at the 
St. Paul Union Stockyards, South St. Paul, Minnesota, a posted 
stockyard subject to the act, and was employed as a packer- 
buyer by Armour & Company, a packer subject to the act. 


2. Between August 22, 1956, and June 20, 1957, respondent 
Evanoff wilfully engaged in an arrangement with Armstrong 
Cattle Company whereby the latter purchased cattle suitable 
for slaughter, and thereafter reweighed them to Armour & 
Company through Bennett Commission Company, Inc., and other 
market agencies, at a substantial markup in price, causing 
Armour to pay for the cattle at the higher price, as if such 
cattle had been purchased for Armour by its authorized buyer, 
whereas the cattle had not been so purchased by Armour & 
Company but were wrongfully listed by Evanoff on the afore- 
said buyer’s tab of cattle purchased for such packer. 


CONCLUSIONS 


The arrangement set forth above in Finding of Fact 2 con- 
stituted an unfair and deceptive practice in wilful violation of 
section 312(a) of the act. Respondent Evanoff should be ordered 
to cease and desist from such practice and his registration 
should be suspended for a period of five years, as recommended 
by complainant. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair and deceptive practice set forth in the Findings of Fact. 

Respondent’s registration is suspended for a period of five 
years. 


This order shall become effective January 19, 1959, and copies 
hereof shall be served upon complainant and all respondents in 
this proceeding. 
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(No. 5759) 


In re Roy HYATT AND A, E. WARD, partners, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2192. Decided January 26, 1959. 


Stay Order—Pending Outcome of Court Appeal 


The order of suspension of respondents as registrants under the act is stayed 
pending the outcome of the court appeal. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On November 26, 1958, an order was entered in this proceed- 
ing after hearing, the issuance of a hearing examiner’s report, 
exceptions by respondents and oral argument before the Ju- 
dicial Officer. The order directed respondents to cease and 
desist from engaging in specified violations of the Packers and 
Stockyards Act and to keep full and correct records. The order 
also suspended respondents as registrants under the act for a 
period of 20 days. The effective date of the cease and desist 
and record keeping parts of the order was specified as the 
sixth day after service of a copy of the order upon respondents. 
The effective date of the suspension of respondents as regis- 
trants was prescribed as the 20th day after service of a copy 
of the order upon respondents on December 1, 1958. 


By telegram received December 18, 1958, counsel for re- 
spondents requested an extension of time for the effective date 
of the suspension of respondents as registrants under the act. 
Accordingly, on November 18, 1958, an order was entered ex- 
tending to February 1, 1959, the effective date of the order 
of November 26, 1958, “insofar as the order suspends the re- 
spondents as registrants under the act.” 


On January 26, 1959, counsel for respondents by telephone 
and by telegram notified this office that an appeal had been 
filed in the United States District Court at Tulsa, Oklahoma, 
that apparently the appeal should have been filed in the United 
States Court of Appeals for the Tenth Circuit in Denver, Col- 
orado, and asked that the suspension of respondent be stayed 
pending the outcome of the appeal. Pursuant to this request 
the order of suspension of respondents as registrants under the 
act is stayed pending the outcome of the court appeal. 
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(No. 5760) 





HOWARD HEAVNER v. HARRY C. DANIELS, d/b/a HARRY C. DAN- 
IELS & Co., AND ST. LOUIS NATIONAL STOCKYARDS COMPANY. 
P&S Docket No. 2257. Decided January 29, 1959. 


Consignments Mixed—Failure to Render 
Reasonable Stockyard Services—Damages 


Since the stockyard company failed to prove that the consignments were 
not mixed while in its custody, this respondent is ordered to pay to 
complainant the amount of damages suffered. The complaint is dismissed 
as to respondent Daniels. 


Complainant pro se. Mr. Sam S. Pessin, of Belleville, Illinois, for respond- 
ent Daniels. Respondent St. Louis National Stockyards Company pro se. 
Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


By a formal complaint dated September 18, 1956, Howard 
Heavner, whose address is Pearl, Illinois, claimed reparation 
from Harry C. Daniels, d/b/a Harry C. Daniels & Company, 
and the St. Louis National Stockyards Company. Harry C. 
Daniels, d/b/a Harry C. Daniels & Co., at the time of the 
transactions complained of operated as a commission firm to 
buy and sell livestock on a commission basis at the St. Louis 
National Stockyards, East St. Louis, Illinois. St. Louis National 
Stockyards Company is a corporation which owns and operates 
the St. Louis National Stockyards, at East St. Louis, Illinois. 


The claim for reparation is for approximately $133.13, in 
connection with the marketing of 32 hogs and 2 sows delivered 
by complainant to respondent stockyard company for rede- 
livery to respondent commission firm for sale on a commission 
basis. Complainant contends that the animals for which he re- 
ceived an accounting and the net proceeds of sale were not the 
animals which he delivered to the stockyard but other, different 
and lighter animals. Complainant contends that the animals 
that he delivered and their weight and value were as shown 
in the following table: 





ete 





———————— 
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Number Value per Total 
Animals Kind Weight Cut. Value 
31 220 lb. hogs 6,820 $16.50 $1,125.30 
1 180 lb. hog 180 16.00 28.80 
2 sows 1,000 14.00 140.00 
8,000 $1,294.10 


The complaint states that the accounting which complainant 
received from respondent Daniels was as follows: 


Number 
Animals Kind Weight Price Amount 
27 Hogs 5,730 $16.50 $ 945.45 
6 Hogs 1,065 16.50 170.40 
1 Boar 475 9.50 45.12 





7,270 $1,160.97 


The amount claimed apparently represents the difference 
between the total value placed on the animals by complainant 
and the total sale price of the animals covered by the account- 
ing. 

A copy of the complaint, together with a copy of the in- 
vestigative report, was served upon each of the respondents. 
St. Louis National Stockyards Company answered. the complaint 
by letter dated May 3, 1957, and requested oral hearing. Mr. 
Sam Pessin, attorney, filed a Motion to Dismiss on behalf of 
respondent Daniels. Mr. Pessin’s motion was denied by the 
presiding officer. Respondent Daniel’s answer filed by Mr. Pessin 
on July 26, 1956, denied liability or responsibility for any 
alleged damage or loss of the complainant. Oral hearing was 
held October 3, 1957, in Room 504, United States Court and 
Custom House, 114 Market Street, St. Louis, Missouri. 


FINDINGS OF FACT 


1. Complainant, Howard Heavner, is an individual engaged 
in the business of farming, whose address is Pearl, Illinois. 


2. The respondents are, (a) Harry C. Daniels, d/b/a Harry 
C. Daniels & Co., a livestock commission firm at the St. Louis 
National Stockyards, East St. Louis, Illinois, and (b) the St. 
Louis National Stockyards Company, a corporation which owns 
and operates the St. Louis National Stockyards. At all times 
mentioned herein the St. Louis National Stockyards Company 
was “posted” by the Secretary of Agriculture as a stockyard 
within the meaning of that word as used in the act. 
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3. Respondent Daniels at all times mentioned herein was 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis. 


4, The complaint was filed within 90 days after the cause 
of action accrued. 


5. On September 6, 1956, at 12:25 a.m., complainant de- 
livered 34 hogs to the respondent stockyard company. These 
hogs were consigned to respondent Daniels for sale on a com- 
mission basis. 


6. The 34 hog consignment was made up of 31 top hogs 
weighing about 220 lbs. each, 1 light hog weighing about 180 
Ibs., and 2 sows weighing 1,060 lbs. together. 


7. On September 5, 1956, at 11:30 p.m., 27 hogs belonging 
to Mrs. Sophie Huot were delivered to respondent stockyard 
company. These hogs were also consigned to respondent Daniels 
for sale on a commission basis. 


8. Animals from the consignment belonging to complainant 
Heavner were mixed with animals from the consignment be- 
longing to Mrs. Sophie Huot. The mix occurred while the 
animals were in the custody of the respondent stockyard com- 
pany. 

9. Respondent Daniels accounted to complainant Heavner 
for the sale of 34 hogs including a boar which did not belong 
to the complainant, but did not account for the sale of two 
sows. 


10. Complainant later received payment for his sows from 
the respondent stockyard company. 

11. Complainant delivered animals of a kind, weight, and 
value as alleged in his complaint and as set out in the table in 
the preliminary statement. 


CONCLUSIONS 


The record clearly establishes the delivery of the animals and 
the accounting to be as alleged in the complaint and set out in 
the table above. It also demonstrates that there was confusion 
with respect to ownership of complainant’s animals and animals 
belonging to another shipper. 


Under the act operators of posted stockyards and market 
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agencies engaged in business at such stockyards are required 
to render reasonable services. The act also provides that they 
shall make reparation in the form of money damages when 
they fail to comply with this duty. Where a shipper proves 
delivery of consigned animals to a stockyard and alleges lack 
of a proper accounting for the disposition of the animals, he 
has made a prima facie case for an award of damages against 
either the operator of the stockyard or the consignee market 
agency. Thereafter it is the burden of the stockyard operator 
and the market agency to prove that there has been compliance 
with their respective duties. 

A copy of the Motor Truck Bill of Lading (Investigative 
Report Exhibit No. 1) evidences the receipt of complainant’s 34 
animals by an employee of the stockyard company, identified 
as receiving clerk J.S. 50, at 12:25 a.m. September 6, 1956. A 
copy of another Motor Truck Bill of Lading (also Investigative 
Report Exhibit No. 1) demonstrates that 27 hogs shipped by 
a Mrs. Sophie Huot were received by a stockyard company 
employee, identified as receiving Clerk A 66, at 11:30 p.m. 
September 5, 1956. Neither of the bills of lading bears a 
notation as to the pens in which the animals were yarded, 
although provision is made for such information. 


William J. Baum, an employee of the respondent stockyard 
company who described himself as the “day foreman of the 
hog truck chutes,” was called as a witness by respondent stock- 
yard company. Mr. Baum testified that the animals in each 
of the consignment went directly from the unloading chutes 
to the pens assigned to respondent Daniels. Mr. Baum further 
testified that he relied on the “truck ticket” (Motor Truck Bill 
of Lading) for his information with respect to the disposition 
of the animals by employees of the respondent stockyard com- 
pany after they were received. On cross-examination Mr. 
Baum agreed that he had no personal knowledge of what dis- 
position was made of the consignments. Neither receiving clerk 
J.S. 50 nor receiving clerk A 66 was called as a witness. 


The respondent stockyard company performs the functions 
of a driving agency at St. Louis National Stockyards. It is 
the responsibility of this respondent to deliver consigned animals 
to the pens of the respective commission firms. Here, it seems 
clear that the two consignments were delivered to respondent 
Daniels inasmuch as he sold and accounted for the number and 
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kind of animals in the combined consignments. On the other 
hand, while it is clear that there was a mix of the consignments 
there is no proof as to when it occurred. It might have been 
while the animals were in the custody of the stockyard com- 
pany or after they were delivered to respondent Daniels. In 
this connection, it is significant that the Motor Truck Bills of 
Lading mentioned above do not indicate the numbers of the 
pens in which the animals were yarded, although provision is 
made for such information. Also, as noted above, the respond- 
ent stockyard company did not produce the employees who 
might have given testimony as to the yarding of the animals. 
In view of the foregoing it must be concluded that respondent 
stockyard company has failed to prove that the consignments 
were not mixed while in its custody. Obviously if the mix 
occurred before the animals were placed in the custody of re- 
spondent Daniels, he coould not have been responsible for it. 
Under the practice at St. Louis National Stockyard, Daniels’ 
information as to the number and kind of animals delivered 
during the night and the name of the shipper is obtained solely 
from the Motor Truck Bills of Lading which are left at his 
pens. The bills involved here do not indicate sex or pen num- 
bers or anything which should have put the commission firm 
on notice of the fact that there had been a mix. 

The respondent stockyard had the burden of proving that it 
delivered the consignment to the pens of respondent Daniels 
without mixing. This it has failed to do and so it is responsible 
to complainant for any damage which he suffered in conse- 
quence of the mix. 

There remains for consideration the amount of damages. 
As stated above the amount claimed apparently represents the 
difference between the value placed upon his consignment by 
complainant and the total sale price of the animals covered by 
the accounting. From this amount ($133.13) should be de- 
ducted the amount of a check received by complainant from 
the stockyard company in payment for his sows. When the 
amount of this check ($23.80) is deducted from the total claim 
the amount for consideration is $109.33. Neither respondent 
disputed the amount claimed or offered any evidence regarding 
damages. Accordingly, it is concluded that the amount claimed, 
less the amount received for the sows, represents the com- 
plainant’s damage. 
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ORDER 


The St. Louis National Stockyards Company shall pay to the 
complainant within 30 days from the date hereof $109.33 as 
reparation with interest thereon at the rate of five per centum 
per annum from September 6, 1956, until paid. 

The complaint is dismissed as to the respondent Daniels. 


A copy hereof shall be served upon each of the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5761) 


P&S Docket No. 23827. Dismissed January 9, 1959, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 5762) 


P&S Docket No. 2397. Dismissed January 15, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5763) 


AUTO PORT WHOLESALE & RETAIL PRODUCE CENTER v. WILKER- 
SON AND FRY WHOLESALE PRODUCE. PACA Docket No. 7438. 
Decided January 6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 22, 1958. Com- 
plainant seeks an award of reparation in the amount of $108, 
which is alleged to be the balance of the total purchase price 
of two trucklots of bananas sold by complainant to respondent 
during October and November 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 22, 1958. A copy of the report of in- 
vestigation was served upon complainant on the same date. 


At the time of the service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Vick Posateri, doing busi- 
ness as Auto Port Wholesale & Retail Produce Center, whose 
address is Post Office Box 395, Rock Island, Illinois. 


2. Respondent is a partnership composed of Joseph C. Wil- 
kerson and Darrell E. Fry, doing business as Wilkerson and Fry 
Wholesale Produce, whose address is 1401 Henry Street, Pekin, 
Illinois. At the time of the transactions complained of herein, 
respondent was licensed or subject to license under the act. 


3. During October and November 1957, in the course of 
interstate commerce, complainant sold to respondent two truck- 
lots of bananas for a total purchase price of $316. One lot 
was sold on or about October 3 and the other on or about No- 
vember 20. 


4. On or about each of the dates of sale complainant shipped 
bananas meeting contract specifications from Louisiana to re- 
spondent in Pekin, Illinois. 


5. The total purchase price of the two lots of bananas is 
$316. Respondent has paid $208 on secount, thereby leaving a 
balance due of $108. 
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6. The formal complaint was filed on May 22, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the full amount 
due in connection with the purchase of the bananas is in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $108, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $108, with interest thereon 
at the rate of 5 percent per annum from December 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5764) 


THE CAVALIER GULLING WILSON Co. v. C. R. PRODUCE COMPANY, 
Inc. PACA Docket No. 7447. Decided January 6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 5, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,292, which is alleged to be the total purchase price of three 
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lots of vegetables sold by complainant to respondent during 
April and May 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 7, 1958. A copy of the report of in- 
vestigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, The Cavalier Gulling Wilson Co., is a cor- 
poration whose address is 4000 Orange Avenue, Cleveland, 
Ohio. 


2. Respondent, C. R. Produce Company, Inc., is a corporation 
whose address is 184 Henry Street, Binghamton, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. During April and May 1958, in the course of interestate 
commerce, complainant sold to respondent three lots of rhu- 
barb, tomatoes, and radishes, at prices delivered Binghamton, 
New York, as follows: 





Date of No. of Price Per Total 
Sale Commodity Packages Package Price 
April 29, 1958 Rhubarb 4 Crates $2.50 $ 10.00 

Tomatoes 25 Cartons 4.00 100.00 

Tomatoes 100 Baskets 8.75 875.00 

May 3, 1958 Tomatoes 100 Baskets 8.25 825.00 
Tomatoes 25 Baskets 2.50 62.50 

May 10, 1958 Tomatoes 100 Baskets 8.25 825.00 
Tomatoes 25 Baskets 2.50 62.50 

Radishes 20 Cello 1.60 82.00 

Total $1,292.00 


4. Complainant shipped, on the above dates, the rhubarb, 
tomatoes, and radishes by truck from Cleveland, Ohio, to re- 
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spondent at Binghamton, New York. Respondent received and 
accepted the vegetables, but failed to pay complainant the agreed 
purchase price, or any part thereof. There remains due and 
owing from respondent to complainant the sum of $1,292. 


5. The formal complaint was filed on September 5, 1958, 
which was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the amount due 
in connection with the purchase of the three lots of vegetables 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,292, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,292, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until 
paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5765) 


OREGON BERRY PACKING Co. v. LINCOLN Foops, INC., AND/OR 
WALTER K. HUTCHINSON COMPANY. PACA Docket No. 7098. 
Decided January 6, 1959. 


Damages—Failure to Sustain Burden of 
Proof—Dismissal 


The complaint is dismissed as complainant failed to sustain the burden of 
proof in connection with the amount of damages, if any, suffered as a 
result of the alleged breach of contract. 


Mr. L. R. Hendershott, of Aloha, Oregon, for complainant. Respondent Lin- 
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coln Foods, Inc., pro se. Morrison, Mahoney & Pearlman, of Boston, 
Massachusetts, for Respondent Hutchinson. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Informal complaint was received by the Department 
on September 5, 1956. Formal complaint was filed on April 
29, 1957, alleging a sale made to respondent Lincoln Foods, 
Inc., of 1,842 30-lb. tins of grade “B” frozen Marshall straw- 
berries at an agreed f.o.b. price of 21¢ per pound, or a total 
of $11,604.60. Complainant alleges respondent Lincoln Foods, 
Inc. refused to authorize shipment of the strawberries resulting 
in damages of $4,787.01, which amount complainant seeks to 
recover from Lincoln Foods, Inc., or, in the alternative, from 
respondent broker, Walter K. Hutchinson Company, for having 
issued an order to complainant without having a confirmation. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
Lincoln Foods, Inc. on July 5, 1957. On the following day a 
copy of the investigation report was served upon complainant’s 
representative. Respondent Walter K. Hutchinson Company 
was served with copies of the formal complaint and the report 
of investigation on July 8, 1957. Respondent Walter K. Hutch- 
inson Company did not file an answer to the formal complaint. 
Respondent Lincoln Foods, Inc. filed an answer on July. 12, 
1957, denying that it entered into any contract with complain- 
ant for the purchase of the strawberries. This respondent re- 
quested an oral hearing. 

A hearing was held at Boston, Massachusetts, on February 
18, 1958. None of the parties was represented by counsel at 
the hearing. Four witnesses testified at the hearing, three for 
respondent Walter K. Hutchinson Company, and one for re- 
spondent Lincoln Foods, Inc. At complainant’s request, the 
presiding officer received in evidence the deposition testimony 
of two witnesses and the exhibits attached to the formal com- 
plaint. Each party filed a brief. 


FINDINGS OF FACT 
1. Complainant is an individual, Louis Ralph Malensky, do- 
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ing business as Oregon Berry Packing Co., whose address is 
Route 5, Hillsboro, Oregon. 


2. Respondent Lincoln Foods, Inc. is a corporation whose 
address is 1 Newbury Street, Lawrence, Massachusetts. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


3. The second respondent is an individual, Walter K. Hutch- 
inson, doing business as Walter K. Hutchinson Company, whose 
address is Box 249, Winchester, Massachusetts. This respondent 
was licensed under the act at the time of the transaction in- 
volved herein. 


4. On Friday, June 29, 1956, David R. Miller, Jr., a sales- 
man for the Edwards-Hunt Co., Inc., of Boston, Massachusetts, 
which company was acting for respondent broker, Walter K. 
Hutchinson Company, offered for sale to Daniel Issenberg, Clerk 
and Production Manager of respondent Lincoln Foods, Inc., a 
carload of 4 x 1 frozen whole Jumbo Marshall strawberries, 
to contain between 1,500 to 2,000 30-pound tines, grade “B” 
or better, at a price of $.2134 per pound, f.o.b. Hillsboro, Ore- 
gon, storage for the account of buyer after first month. The 
offer as submitted was not accepted, but Daniel Issenberg asked 
the salesman to inquire whether the strawberries would be 
available at a price of $.21 per pound. 


5. On June 29, 1956, Walter K. Hutchinson wired complain- 
ant’s broker, West Coast Packers, Inc., Seattle, Washington, 
for confirmation of a $.21 per pound price. On the same day, 
West Coast Packers, Inc. replied to Walter K. Hutchinson, as 
follows: 


“CONFIRM LINCOLN 1,850 TO 2,000 TINS, SUBJECT 
TO FINAL PACK-OUT JUMBO MARSHALL STRAWS 
AT 21 CENTS PER POUND. AT THIS PRICE WE WILL 
HAVE TO WORK ON A 3 PERCENT SPLIT. PLEASE 
SEND AIR MAIL SPECIAL BUYER’S BANK AND 
COMPLETE SHIPPING INSTRUCTIONS.” 


6. On Saturday morning, June 30, 1956, Walter K. Hutch- 
inson was informed of a decision made by Lincoln Foods, Inc. 
not to purchase the strawberries at either $.2134 or $.21 per 
pound. This decision was made known to West Coast Packers, 
Inc. by Walter K. Hutchinson on or about July 2, 1956. 
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7. On July 2, 1956, West Coast Packers, Inc. issued a con- 
firmation of sale showing the strawberries sold to Lincoln 
Foods, Inc. by complainant at a price of $.21 per pound. A 
copy of this confirmation was received by complainant’s rep- 
resentative on or about July 3, 1956, and a copy was received 
by Lincoln Foods, Inc. on or about July 26, 1956. 


8. On or about July 13, 1956, complainant’s representative 
requested instructions from West Coast Packers, Inc. for the 
shipment of 1,842 tins of strawberries to respondent Lincoln 
Foods, Inc. Complainant’s representative was without knowl- 
edge of any dispute over the order until several days after he 
had requested shipping instructions. 


9. On July 23 and July 31, 1956, David R. Miller, Jr. sent 
letters to respondent Lincoln Foods, Inc., advising of complain- 
ant’s intention to submit the matter to the Department unless 
the shipment of strawberries was accepted. 


10. On or about July 26, 1956, at the office of Lincoln Foods, 
Inc. and in the presence of Milton Issenberg, Treasurer of 
Lincoln Foods, Inc., David R. Miller, Jr. and Walter K. Hutch- 
inson, Daniel Issenberg stated that he had not ordered the car 
of strawberries from Mr. Miller. 


11. During the months of February, March, and April, 
1957, complainant resold the 1,842 tins of strawberries for 
$8,429.55, or $3,175.05 less than the amount of the purchase 
price claimed in the alleged sale to Lincoln Foods, Inc., $11,- 
604.60. Complainant also incurred additional expenses in resale 
for which claim is made in the sum of $1,112.09. 


12. An informal complaint was filed on September 5, 1956, 
which was within 9 months after the alleged cause of action 
accrued. 




























CONCLUSIONS 


The dispute here involves a carload of strawberries allegedly 
sold to respondent Lincoln Foods, Inc., by complainant. Lincoln 
Foods, Inc., repudiated the alleged sale and denies that it ever 
agreed to purchase the fruit. Complainant contends that 
Lincoln Foods, Inc., purchased the berries and that its refusal 
to authorize shipment was unjustified, or, if the evidence shows 
that Lincoln Foods, Inc., did not enter a valid order for the 
strawberries, then respondent Walter K. Hutchinson Company 

















OREGON BERRY PACKING CO. v. LINCOLN FOODS, INC. 87 
Cite as 18 A.D. 33 


represented that Lincoln Foods, Inc., had placed an order for 
the berries and is, therefore, liable to the complainant in the 
amount of the loss sustained. 


Several issues are raised by the pleadings, the principal one 
being whether a valid and enforceable contract of purchase and 
sale was entered into between complainant and respondent 
Lincoln Foods, Inc. In view of our conclusions set forth below, 
it is not necessary to discuss the evidence bearing on this 
question. It is sufficient to say that, in our opinion, complain- 
ant has failed to sustain the burden resting upon him to prove 
by a preponderance of the evidence that there was such a 
meeting of minds between complainant and respondent Lincoln 
Foods, Inc. as to give rise to a valid and binding contract. 


Respondent Hutchinson did not file an answer to the formal 
complaint or appear to testify at the hearing. Ordinarily, the 
failure of a respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice. Here, however, respondent Lincoln Foods, Inc. re- 
quested a hearing at which witnesses appeared and testified 
on behalf of respondent Walter K. Hutchinson. While the 
broker’s failure to answer constructively admits the facts alleged 
in the complaint, the evidence submitted on behalf of this re- 
spondent, as well as other evidence before us, is entitled to 
consideration in determining this respondent’s liability. How- 
ever, we find it unnecessary to decide the question of respondent 
Hutchinson’s liability in view of other conclusions reached 
herein. 


Assuming that a valid and enforceable contract was entered 
into by the complainant and Lincoln Foods, Inc., or that re- 
spondent Walter K. Hutchinson represented to complainant that 
such was the case, in order to recover damages from Lincoln 
based upon a breach of the contract or from Hutchinson for 
misrepresentation, complainant must establish by competent 
evidence the amount of damages sustained. The measure of 
damage would be the difference between the alleged contract 
price of $.21 and the market value of the strawberries at the 
time they should have been delivered. Complainant has not 
submitted evidence which enables us to determine the amount 
of such damage, if any. There is no evidence as to the market 
price of comparable strawberries at the time of the alleged 
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breach, and the amount realized on resale cannot be accepted 
as evidence of market value at that time because the resale 
was not made promptly. 


The evidence shows that the last of the strawberries, 25,170 
pounds, were resold by complainant on April 15, 1957, at a 
price of $.14 per pound. This was over 9 months from the time 
of the alleged sale to Lincoln Foods, Inc. on July 2, 1956. Other 
resales were made by complainant as follows: 


Price 
Date No. of Tins Pounds per pound Total 
2- 9-57 3 90 $.17% $ 15.75 
8-18-57 800 24,000 16 $3,840.00 
4-11-57 100 6,000 17% $1,050.00 


Complainant’s broker was on notice July 2, 1956, or, in any 
event, no later than July 5, 1956, that the alleged sale to Lincoln 
Foods, Inc. had been repudiated. This notice to the broker con- 
stituted notice to complainant, since West Coast Packers, Inc. 
was acting for complainant in the matter. Yet, it appears that 
it was 7 months after complainant received notice of the re- 
pudiation before the first resale was made, and only 8 tins of 
berries were sold then. It was more than 8 months before any 
appreciable quantity was resold. 


Complainant contends that the berries were offered for resale 
immediately, but owing to depressed market conditions they 
were not sold until several months later. However, complainant 
has offered no proof whatever to show what efforts at resale 
were made, when such efforts were made, or by whom they 
were made. He merely says that he did not at any time refuse 
a sale of these strawberries during that period. He speaks of 
selling the fruit through six different brokers, none of whom 
was able to move the berries at any price; but he does not 
name these brokers and we have no testimony from any of them 
as to the times and attempts made at resale. 


Finally, that no effort at all was made to resell the berries 
prior to September 1, 1956, is evidenced by the informal com- 
plaint filed with the Department by complainant’s representative 
L. R. Hendershott. In the final paragraph of his letter of com- 
plaint, Mr. Hendershott says, “Please advise as to what steps 
we should take at this time. Can we sell to another buyer? 
Or must we hold until you have investigated?” (Underscoring 
supplied). The only interpretation we can place upon this 
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inquiry is that, up until the time it was made, complainant 
had taken no steps whatever to resell the strawberries. Based 
upon the evidence before us, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5766) 


IDAHO FARMWAY, INC. v. M. TOPLITZKY & COMPANY, AN ESTATE, 
AND W. W. FRANKLIN BROKERAGE Co. PACA Docket No. 
7036. Decided January 8, 1959. 


Broker—Guarantee of Payment— 
Failure to Pay—Default 


A guarantee of payment by the broker is not established by the evidence 
and the complaint as to respondent W. W. Franklin Brokerage Co. is 
dismissed. Respondent Toplitzky’s failure to file an answer to the com- 
plaint constitutes an admission of the facts alleged in the complaint and 
this respondent is ordered to pay to complainant the amount requested. 


Complainant pro se. Mr. William J. Madden, of Denver, Colorado, for re- 


spondent W. W. Franklin Brokerage Co. Mr. Rogers Robinson, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on April 10, 
1957, alleging that the respondents failed and refused to pay 
$565.96, being the balance due on the purchase of a carload of 
potatoes sold to M. Toplitzky & Company, respondent, on or 
about September 4, 1956. Complainant further alleges that 
W. W. Franklin Brokerage Co. negotiated the sale and later 
guaranteed payment of the purchase price, but he also has 
refused to pay the balance of the claim on demand. Complain- 
ant requests an award of reparation against both respondents 
in the amount of $565.96. 


A copy of the report of investigation made by the Depart- 
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ment was served on complainant on April 29, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondents on April 29, 1957. 


At the time of service of the formal complaint, each respond- 
ent was notified in writing that an answer thereto should be 
filed within twenty days after such service and that, in ac- 
cordance with Section 47.8(c) of the rules of practice, failure 
to file an answer would constitute a waiver of oral hearing and 
an admission of the facts alleged to the complaint. Notwith- 
standing such notice, respondent M. Toplitzky & Company, 
an estate, failed to file an answer. The issuance of an order 
against it is, therefore, authorized without further proceedings. 


An answer was filed on behalf of W. W. Franklin Brokerage 
Co. on May 14, 1957, in which it was denied that a guarantee 
of payment was given. The answer included a request for an 
oral hearing. 

A hearing was held in Denver, Colorado, on July 15, 1958. 
Complainant’s evidence consisted of the deposition of George 
A. Weitz, President and General Manager of Idaho Farmway, 
Inc., taken upon written interrogatories. The evidence on be- 
half of respondent Franklin consisted of the oral testimony of 
W. W. Franklin, owner of the W. W. Franklin Brokerage Co., 
and the written cross interrogatories answered by Weitz. 


FINDINGS OF FACT 


1. Complainant, Idaho Farmway, Inc., is a corporation 
whose address is Caldwell, Idaho. 


2. Respondent M. Toplitzky & Company is an estate ad- 
ministered by Flora J. Toplitzky, whose address is 217 Denargo 
Market, Denver, Colorado. At the time of this transaction, this 
respondent was licensed under the act. 


3. Respondent W. W. Franklin Brokerage Co. is an indi- 
vidual, Willis W. Franklin, whose address is 188 Denargo 
Market, Denver, Colorado. At the time of this transaction, this 
respondent was licensed under the act. 


4. On or about September 4, 1956, in the course of inter- 
state commerce, complainant sold to respondent M. Toplitzky 
& Company one carload of potatoes, consisting of 360 100- 
pound sacks, U. S. No. 1 grade, russet potatoes, at $4 per cwt., 
delivered Denver, Colorado. 
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5. Respondent W. W. Franklin Brokerage Co., as broker, 
negotiated the sale for a brokerage fee of $36 to be paid by 
the seller. A broker’s standard memorandum of sale was issued 
to the buyer and seller showing that the car was to be shipped 
to Idaho Farmway, Inc., Advise M. Toplitzky & Company. 


6. Upon arrival of the car of potatoes in Denver, Colorado, 
on or about September 9, 1956, respondent M. Toplitzky & 
Company advised the broker that it was unable to pay for the 
carload at once because of a temporary shortage of cash. This 
respondent told Franklin that some of the potatoes had been 
sold and if the shipper would release the car, Toplitzky & Com- 
pany would assure him that a check payable to the shipper 
would be tendered to the broker in full payment within a day 
or two. Respondent M. Toplitzky & Company asked the broker 
to request the shipper to release the car on that understanding. 
This request was made by Franklin in a telephone conversation 
with Weitz, who released the car to the respondent M. Top- 
litzky & Company. 


7. Respondent W. W. Franklin Brokerage Co. obtained a 
check from respondent M. Toplitzky & Company, dated Sep- 
tember 14, 1956, payable to complainant, and forwarded the 
same to complainant. The check was returned by the bank, 
however, on account of insufficient funds. Later, upon the sug- 
gestion of W. W. Franklin Brokerage Co., the check was again 
submitted to the bank and was again returned unsatisfied. 


8. Respondent M. Toplitzky & Company paid freight in the 
amount of $374.04, and made payment of $500 to complainant 
on or about January 17, 1957, but the balance of the purchase 
price of $565.96 is still unpaid, although repeated demands 
therefore have been made on respondent M. Toplitzky & 
Company. 


9. The formal complaint was filed on April 10, 1957, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no doubt from the record that the parties originally 
intended and agreed that the potatoes involved herein were 
not to be released until paid for. It is also clear that, as a 
result of the telephone conversation between Franklin, the 
broker, and Weitz, President and General Manager of complain- 
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ant, the latter was influenced to change this arrangement so 
that the buyer obtained delivery of the car without making 
payment. Whether the broker is liable for the purchase price 
of the potatoes turns on a question of fact as to what was 
said in the telephone conversation on September 9, 1956, be- 
tween Franklin and Weitz. The testimony on this point is in 
sharp conflict. 

Franklin testified that he had sold, over a period of eight 
or ten years, hundreds of cars of potatoes and other com- 
modities for complainant. He also indicated that he had 
handled other potato sales between M. Toplitzky & Company 
and complainant. He testified that he had never in his ex- 
perience guaranteed payment for a shipment and could not 
afford to do so for the small brokerage fee involved. With 
respect to this transaction, Franklin stated that, at the request 
of M. Toplitzky & Company, he called Weitz on the telephone 
when the car arrived and told him that M. Toplitzky & Com- 
pany could not pay the draft that day, but that if Weitz would 
release the car so that the buyer could sell the protatoes, the 
buyer would tender a check to Franklin for the purchase price 
payable to the shipper within a day or two. Franklin testified 
that the request was made of the shipper expressly as an accom- 
modation to the buyer and emphatically stated that he did not 
personally guarantee payment. 

Weitz testified in his deposition that Franklin called him on 
or about September 9, saying that M. Toplitzky & Company 
was unable to pay the draft that day due to circumstances that 
Franklin could not explain on the telephone. Further, accord- 
ing to this testimony, Franklin asked Weitz to release the car 
and advised him that he would get Toplitzky’s check in pay- 
ment of the car in a couple of days. Weitz testified that Frank- 
lin’s exact words over the telephone were as follows: “If you 
will release the car of potatoes to M. Toplitzky & Company 
you will receive payment within two days and I will guarantee 
the same.” The evidence also shows that Weitz called Franklin 
on several occasions by telephone about this claim and that 
Franklin exerted considerable effort to make the collection. 

If an unqualified guarantee had been given, it would seem 
probable that the shipper would have reminded the broker 
rather promptly of his commitment, either in writing or at least 
in one of the several telephone conversations which occurred 
concerning collection of the account. So far as appears from 
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the evidence, however, no reference was ever made by the ship- 
per to such a guarantee, in telephone conversations or other- 
wise, until about the time these proceedings were instituted. 
In this connection, attention is also given to the fact that when 
this matter was first brought to the attention of the Depart- 
ment by letter of November 26, 1956, from complainant, no 
mention of a guarantee by the broker was made. This was well 
over two months after the alleged guarantee was given. The 
burden of proof is upon complainant to establish the guarantee, 
and upon all the evidence we conclude that such burden has 
not been sustained. 

The failure of respondent M. Toplitzky & Company to file an 
answer to the formal complaint constitutes an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). Respondent M. Toplitzky & Com- 
pany’s failure to pay promptly to complainant the balance of 
the purchase price of the carload of potatoes is a violation of 
section 2 of the act. Complainant should be awarded reparation 
against M. Toplitzky & Company in the amount of $565.96, with 
interest. The complaint against respondent W. W. Franklin 
Brokerage Co. should be dismissed. 


ORDER 

Within 30 days from the date of this order, respondent M. 
Toplitzky & Company shall pay to complainant, as reparation, 
$565.96, with interest thereon at the rate of five percent per 
annum from October 1, 1956, until paid. 

The complaint as to respondent W. W. Franklin Brokerage 
Co. is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5767) 


PEARCE-YOUNG-ANGEL Co., INC. v. TURLOCK FROZEN Foops, INC. 
PACA Docket No. 7252. Decided January 12, 1959. 


Failure to Deliver—Replacement—Damages 


Respondent’s failure to deliver under the contract was without reasonable 
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cause and respondent is ordered to pay to complainant the amount of 
damages requested in the complaint. 


M. K. Horowitz Company, of. Atlanta, Georgia, for complainant. Respondent 
pro se. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 31, 1958. 
Complainant seeks an award of reparation in the amount of 
$312, which is alleged to be the damage sustained by reason 
of respondent’s failure to deliver 36,900 pounds of frozen straw- 
berries purchased by complainant from respondent on or about 
May 21, 1957. 


Copies of the formal complaint and the report of investiga- 
tion made by the Department were served upon respondent on 
March 17, 1958. A copy of the report of investigation was 
served upon complainant on March 14, 1958. 


Respondent filed an answer on April 2, 1958, wherein it ad- 
mits having failed to deliver said strawberries. However, re- 
spondent alleges, as a defense, that it offered to deliver 28,500 
pounds, but complainant refused to accept such lesser amount; 
that due to heavy rains, crop failure, and conditions beyond 
its control, respondent was unable to deliver the strawberries 
it sold to complainant; and that all prospective buyers were 
advised by respondent and its broker that respondent did its 
own growing, harvesting, and processing. 


Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed as provided in section 47.20 
of the rules of practice. Complainant filed an opening statement. 
Respondent requested that its sworn answer and exhibits be 
considered as its answering statement. Complainant did not 
file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Pearce-Young-Angel Co., Inc., is a corpora- 
tion whose address is P. O. Box 477, Columbia, South Carolina. 


2. Respondent, Turlock Frozen Foods, Inc., is a corporation 
whose address is P. O. Box 528, Turlock, California. At the 


LO a Gg 
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time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about May 21, 1957, contemplating shipment in 
interstate commerce, complainant purchased from respondent 
the 1957 pack frozen strawberries listed below at prices f.o.b. 
Turlock, California: 


Quantity Commodity and Unit Price Pounds Price 

950 80-lb. tins frozen sliced 28,500 $3,562.50 
strawberries, Shasta variety, 
4x1, US Grade A at 12%¢ 
per pound. 

800 28-lb. tins frozen whole 8,400 1,092.00 
strawberries, Shasta variety, 
4x1, US Grade A at 13¢ 
per pound. 








1,250 36,900 $4,654.50 
The contract provided that the frozen strawberries were to 
be shipped from Turlock, California, the early part of June 
1957, to complainant, c/o Spartanburg Freezer, Camp Croft, 
Spartanburg, South Carolina. 


4, Respondent failed to ship the frozen strawberries sold 
to complainant. 


5. The sale involved in this proceeding was not conditioned 
upon the availability of strawberries from respondent’s own 
fields from which respondent customarily obtained them. Re- 
spondent could have obtained strawberries from other sources 
in order to meet its contract obligation to complainant. 


6. As the result of respondent’s failure to deliver in ac- 
cordance with the contract, complainant purchased on or about 
June 26, 1957, 36,900 pounds of US Grade B whole and sliced 
frozen strawberries for a total price which was $312 more 
than under the contract with respondent. The sum of $312 is 
due and owing by respondent to complainant. 


7. The formal complaint was filed on January 31, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 
Respondent’s principal defense in this proceeding appears 
to be that the contract specified strawberries to be grown by 
respondent and that delivery under the contract was excused 
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by an act of God, i.e. heavy rain on May 381, 1957, which de- 
stroyed its crop. Complainant denies that the contract was for 
strawberries to be grown by respondent. 


In Broderick Wood Products Co. v. United States, 195 F. 2d 
433 (10 Cir. 1952), the court said that, “it is well settled that 
where one voluntarily enters into a positive agreement binding 
himself absolutely to perform a lawful and possible act within 
a specified time, he is not relieved of that duty or absolved from 
liability for failure to fulfill the covenant by a subsequent im- 
possibility of performance caused by an act of God.” Fruit 
Distributors Company, Inc., v. L. T. Malone Company, 17 AD 
469; Kaleel Bros., Inc. v. Earl J. Harrison, 16 AD 1175. Per- 
formance is excused, however, where a sale is for a crop grown 
on a particular tract of land and by reason of a drought or 
other fortuitous event the crop of that land fails or is destroyed. 
Quality Potato Co. v. Coney & Korshak, 18 AD 1104; Anuny- 
mous, 10 AD 164. The mere fact that a seller may have ex- 
pected to fulfill its obligation by delivering produce grown on 
its own acreage does not excuse its failure to deliver. Western 
Fruit Distributors, Ltd. v. Turlock Frozen Fouds, Inc., 17 AD 
780. 


The contract involved herein was negotiated on behalf of the 
parties by brokers. Complainant was represented by M. K. 
Horowitz Company, Atlanta, Georgia, and P. J. Wegesser Com- 
pany, San Francisco, California. Respondent was represented 
by Donald R. Wilson & Company, Los Angeles, California. In 
respondent’s answer which is signed by William R. Jones, 
president of respondent, it is stated: 


“In conclusion wish to state that Mr. Wilson and our 
Company (as a strong and good selling point) informed 
all prospective buyers and even advertised the fact that 
all strawberries processed by the Turlock Frozen Foods, 
Inc., were grown, harvested and packed by them, thereby 
assuring quality control throughout. Most of our orders 
were secured by Mr. Wilson on that fact alone and being 
a new company in this business we had to have a very 
good reason for being deserving of buyer’s consideration, 
especially when supplies were so heavy and we were faced 
with a buyer’s market.” 


Donald R. Wilson stated in a letter to the Department dated 
December 19, 1957, that at the time of sale he explained to 
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P. J. Wegesser Company that all strawberries processed and 
frozen by respondent came only from acreage owned and con- 
trolled by respondent. Peter J. Wegesser advised the Depart- 
ment by letter dated December 17, 1957, that: 


“At no time did Donald R. Wilson & Co. or Turlock Frozen 
Foods advise us that delivery of this order to Pearce- 
Young-Angel Company was dependent upon the availability 
of the strawberries coming from their own fields.” 


Complainant and Maurice K. Horowitz Company both deny 
that they had any knowledge that the berries were to be grown 
on respondent’s acreage. 


Since respondent alleged that the contract specified straw- 
berries to be grown by respondent, it had the burden of prov- 
ing such allegation. None of the memoranda of sale issued by 
the brokers contains such specification. The only conclusion 
warranted by the evidence is that respondent has failed to sus- 
tain the burden of proof resting upon it. It follows, therefore, 
that the failure of respondent to deliver under the contract was 
without reasonable cause and in violation of section 2 of the act. 


At this point it should be mentioned that even though re- 
spondent’s crop of strawberries failed, respondent could have 
purchased strawberries elsewhere to fulfill the contract. The 
Shasta variety strawberries specified in the present contract 
is grown in the San Joaquin Valley and in the coastal areas of 
California, mainly in the Watsonville-Santa Cruz and Santa 
Clara Valley. The report of the United States Department of 
Agriculture, Agricultural Marketing Service, Fruit and Vege- 
table Division, dated May 1958, covering the 1957 season of 
marketing California fresh strawberries, lists the deliveries of 
strawberries to California freezers by districts and weeks dur- 
ing the 1957 seasons. The deliveries from the San Joaquin 
Valley dropped from 1,978,978 pounds for the week ending 
May 11, to 1,760,232 pounds for the week ending May 18 to 
7,375 pounds for the week ending June 1, and did not exceed 
478,664 pounds per week thereafter in 1957. However, in the 
Santa Clara Valley and Watsonville-Santa Cruz districts, al- 
though there was a decline during the period from May 24 
through June 15, the deliveries increased thereafter and, al- 
though less than the same period in 1956, they exceeded previ- 
ous years. 


The evidence shows that on or about May 27, 1957, com- 
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plainant was notified by respondent that the strawberries 
would be ready for delivery on May 28 or 29; and that com- 
plainant made arrangements with the Watkins Motor Lines, 
Inc., to pick up the strawberries at Turlock, California, and 
transport them to destination in South Carolina. Respondent 
informed the carrier that it had only 28,500 pounds of frozen 
sliced strawberries ready for shipment, but would at a later 
date deliver to complainant the remaining 8,400 pounds of 
frozen whole strawberries specified in the contract. The car- 
rier refused to transport less than a minimum truckload of 
36,000 pounds, unless paid a higher freight rate. Complainant 
did not accept the offer to deliver the 28,500 pounds of straw- 
berries as respondent promised to deliver the full amount as 
specified in the contract at an early date. Complainant was 
under no obligation to accept part performance, and it had the 
right to refuse tender of a part of the shipment and to main- 
tain an action for the breach of the entire contract. Cleveland 
Rolling Mills Co. v. Rhodes, 121 U.S. 255, 30 L. Ed. 920. 

The general measure of damages for failure to deliver is the 
difference between the contract price and the market value 
of the goods at the time and place of delivery specified in the 
contract. Kaleel Bros., Inc. v. Earl J. Harrison, supra. Such 
market value may be established by the purchase price paid for 
comparable goods. D. Canale & Co. Vv. Fair Haven Farms, 14 
A.D. 932. 

Under the contract the strawberries were scheduled for de- 
livery in early June 1957. Frequent inquiry was made by com- 
plainant of respondent as to when the berries would be ready 
for delivery. When it became apparent that respondent would 
not make the delivery or assure complainant of a definite ship- 
ping date, complainant, in order to take care of its commit- 
ments, purchased on or about June 26, 1957, from the Watson- 
ville Pie Apple Processing Co. 29,400 pounds of Grade B or 
better frozen strawberries (700 30-pound caus of sliced berries 
and 300 28-pound cans of whole berries) at 1314 cents a pound, 
a total purchase price of $3,969, which is $252 more than the 
contract price for the same quantity. Complainant alleges in 
effect, that the excess cost for the remaining 7,500 pounds was 
$60, or a total excess cost of $313, for replacing the 36,900 
pounds which respondent failed to deliver. . 

The replacement purchases of complainant appear to have 
been prompt and proper. The price paid of 13% cents per 
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pound is in line with the market value indicated by the De- 
partment’s Marketing Report of prices paid to growers by 
California freezers for fresh berries. The report for the week 
ending on Saturday, June 29, 1957, shows prices of 8-10 cents, 
or an average of 9 cents per pound. For the week ending July 
6, the average was also 9 cents per pound. The normal mark- 
up for processing frozen strawberries is approximately 41% 
cents per pound. Therefore, by adding the 414 cents per pound 
to the field price, we can ascertain the market price of frozen 
strawberries in the California area at approximately 1314 cents 
per pound during the above period. 

The total contract price for 36,900 pounds of frozen straw- 
berries, f.o.b. Turlock, California, is $4,654.50. At 1314 cents 
per pound, the same number of pounds would have been worth 
$4,981.50 at Turlock, California, on June 26, 1957, or $327 
more than the contract price. However, complainant seeks dam- 
ages for only $312. Reparation should be awarded to complain- 
ant in that lesser amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $312, with in- 
terest at the rate of 5 percent per annum from July 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5768) 


In re JOHN HOWARD ROGERS AND DONALD ARTHUR STUART, d/b/a 
SUPERIOR PRODUCE SERVICE. PACA Docket No. 7428. De- 
cided January 12, 1959. 


Application for License Denied 


It is concluded that John Howard Rogers and any partnership in which he 
is a partner are unfit to engage in the business of a commission mer- 
chant, dealer or broker under the act. 


Mr. John C. Chernauskas, for complainant. Respondents pro. se. Mr. Clar- 
ence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
John Howard Rogers and Donald Arthur Stuart, doing 
business as Superior Produce Service, applied to the Regu- 
latory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture, 
for a license under the act as a commission merchant, dealer 
or broker to engage in the business of handling fresh or frozen 
fruits and vegetables in interstate and foreign commerce. The 
application was received by the Regulatory Branch in Wash- 
ington, D. C., October 29, 1958. On November 6, 1958, the Act- 
ing Director, Fruit and Vegetable Division, filed a notice to show 
cause why a license should not be denied to respondents because 
of past practices of the character prohibited by the act, that is, 
the failure or refusal of John Howard Rogers to make full pay- 
ment promptly for three carloads of watermelons purchased 
by him from John Cooper Produce, Inc., Vincennes, Indiana, 
during June 1958. 


An answer in the form of a letter, signed by John Rogers, 
Partner, Superior Produce Service, was filed November 13, 
1958. The answer admitted the material allegations set forth 
in the complaint, waived oral hearing, and denied that the 
applicants were unfit to engage in the business of a commis- 
sion merchant, dealer or broker under the act. It was alleged 
that the money due John Cooper Produce, Inc., would be paid 
as soon as money became available and that without a license 
“it will become more difficult to settle this debt.” 


Section 47.30(c) of the rules of practice (7 CFR 47.30(c) ) 
provides, in pertinent part, as follows: 


“The admission, in the answer or by failure to file an answer, 
of all the material allegations of fact contained in the moving 
paper shall constitute a waiver of hearing. Upon such admis- 
sion of facts, the examiner, without further investigation or 
hearing, shall prepare his report, in which he shall adopt as 
his proposed findings of fact the material facts alleged in the 
moving paper.” 

The matter was referred to Clarence H. Girard, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report. On De- 
cember 5, 1958, the hearing examiner filed a report containing 





JOHN HOWARD ROGERS et al. 51 
Cite as 18 A.D. 49 


proposed findings of fact and conclusions and recommending 
that the application for a license be denied. No exceptions were 
filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondents, John Howard Rogers and Donald Arthur 
Stuart, are individuals doing business as Superior Produce 
Service at 1923 Market Street, Saginaw, Michigan. 


2. During June and July 1958, John Howard Rogers oper- 
ated a business subject to the act, but was not licensed there- 
under. On or about October 8, 1958, Rogers paid to the De- 
partment of Agriculture, as arrearage and penalty, as provided 
in section 3(a) of the act (7 U.S.C. 499c), the sum of $25 which 
covered his period of operation. 


3. During June 1958, in the course of interstate commerce, 
John Cooper Produce, Inc., Route 4, Vincennes, Indiana, sold 
to John Howard Rogers, an individual, three carloads of water- 
melons, ACL 17174, SAL 29072 and ACL 17568. The agreed 
purchase price for the watermelons in car ACL 29072 was $304 
and for those in each of the other two cars was $286, all prices 
f.o.b. Weirsdale, Florida. The three carloads of watermelons 
meeting specifications of the contract were shipped from Weirs- 
dale, Florida, to Rogers in Saginaw, Michigan, car ACL 17174 
being shipped June 16 and the other two cars on June 18, 1956. 
Rogers received and accepted the three carloads of watermelons 
without complaint, but has failed or refused to pay to John 
Cooper Produce, Inc., all or any part of the purchase prices 
of the three carloads of watermelons. 


CONCLUSIONS 


The failure and refusal of John Howard Rogers to pay 
promptly the purchase prices due on the aforesaid watermelons 
is in violation of section 2 of the act (7 U.S.C. 499b). Section 
4(d) of the act (7 U.S.C. 499d(d)) provides that if after 
hearing the Secretary finds that an applicant for a license is 
unfit to engage in the business of commission merchant, dealer 
or broker by reason of having prior to the date of the applica- 
tion engaged in any practice of the character prohibited by 
the act, the Secretary shall refuse to issue a license to the 
applicant. In view of the facts set forth in Finding of Fact 3, 
it is concluded that John Howard Rogers and any partnership 
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in which he is a partner are unfit to engage in the business of 
a commission merchant, dealer or broker under the act. Ac- 
cordingly, respondents’ application for a license under the Per- 
ishable Agricultural Commodities Act, 1930, as amended, should 
be denied at this time. 


ORDER 


Respondents’ application for a license is denied. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5769) 


BEN & FRANK’S WHOLESALE PRODUCE v. HI-WAY PRODUCE TER- 
MINAL, PACA Docket No. 7455. Decided January 19, 1959. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 25, 
1957. The formal complaint was filed on October 22, 1958. 
Complainant seeks an award of reparation in the amount of 
$110, which is alleged to be the balance of the purchase price 
of a truckload of potatoes, tomatoes and watermelons sold by 
complainant to respondent on or about May 24, 1957. 


A copy of the report of investigation, prepared by the De- 
partment, was served upon complainant on November 22, 1958. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on November 24, 
1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 


without further procedure. 


FINDINGS OF FACT 


1. Complainant, Ben & Frank’s Wholesale Produce, is a 
partnership composed of Ben Joseph Ciavarella and Frank Peter 
Ciavarella, whose address is 48 Columbus Avenue, Wilkes- 
Barre, Pennsylvania. 


2. Respondent, Anthony Phillip Carrell, is an individual do- 
ing business as Hi-Way Produce Terminal, whose address is 
245 South Church Street, Hazelton, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about May 24, 1957, in the course of interstate 
commerce, complainant sold to respondent 20 bags of potatoes, 
19 boxes of tomatoes, and 685 watermelons, the total purchase 


price of which amounted to $466. 


4. On or about May 24, 1957, complainant delivered to re- 
spondent at Wilkes-Barre, Pennsylvania, potatoes, tomatoes and 
matermelons meeting the specifications of the contract. The 
potatoes, tomatoes, and watermelons had previously been re- 
ceived by complainant from outside the State of Pennsylvania. 


5. The total purchase price of the potatoes, tomatoes and 
watermelons is $466. Respondent has paid $356 on account, 
leaving a balance of $110 due and owing by respondent to 
complainant. 


6. An informal complaint was filed on September 25, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of 
the purchase price for the 20 bags of potatoes, 19 boxes of 
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tomatoes and the 685 watermelons is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $110. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $110, with interest thereon 
at the rate of 5 percent per annum from July 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5770) 


ISRAEL KLEIN Co. v. S. OTIS SULLIVAN AND COMPANY. PACA 
Docket No. 6827. Decided January 19, 1959. 


Rehearing—Prior Order Amended 


On rehearing, it is concluded that the net proceeds obtained on resale rep- 
resented the fair market value of the produce. The order of May 22, 
1958, is amended and respondent is ordered to pay to complainant the 
difference between the net proceeds and the amount erroneously paid 
to respondent by complainant in connection with this transaction. 


Mr. Ned Steen, of Philadelphia, Pennsylvania, for complainant. Mr. W. M. 
White, Jr., Southern Traffic Bureau, Harlingen, Texas, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on May 22, 1958, dismissing the 
complaint in this proceeding, on the ground that complainant 
had failed to show that the reasonable market value of the 
carload of onions involved herein and received at Philadelphia, 
Pennsylvania from respondent was less than the sum of money 
erroneously paid to respondent by complainant for such onions 
prior to their receipt. On September 18, 1958, an order was 
issued granting complainant’s petition to rehear the proceeding. 


—— 
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Such rehearing was limited to “. . . evidence concerning the 
value at destination of the onions contained in car ART 28574 
...’, which is the carload in question. The rehearing was 
granted on this issue due to complainant’s failure to submit 
certain relevant and material evidence regarding the value of 
the onions, which failure was apparently brought about by a 
misunderstanding of the Department’s procedure relating to 
the submission of evidence. 


In seeking to establish the reasonable market value of the 
onions at destination, Philadelphia, Pennsylvania, complainant 
offers in evidence the account sales which shows gross proceeds 
of $1,439.50 received on resale. From this sum complainant 
makes deductions of $653.37 for freight, demurrage and check- 
ing, resulting in a net resale return on the load in car ART 
28574 of $786.13. 

Complainant’s evidence tends to show that the carload ar- 
rived in Philadelphia on April 10, 1955, which was on a Sun- 
day; that, on the following day, this fact was brought to re- 
spondent’s attention, together with the fact that complainant 
had not purchased this carload; that respondent was asked to 
make other disposition of this shipment but did not do so; and 
that complainant then resold the onions contained in the car 
to minimize respondent’s loss, with the first resale being made 
from the car on April 25 and the final resale being made on 
May 6, 1955. Complainant offers in evidence the Federal Market 
News Service Reports for Philadelphia, for the period April 11- 
May 6, 1955, inclusive, to show that the prices obtained on 
resale were comparable to the general market prices quoted. 


Respondent denies that the proceeds obtained on resale by 
complainant represent the reasonable market value of this ship- 
ment at Philadelphia, on the grounds that complainant failed 
to make a prompt and proper resale. Respondent offers no doc- 
umentary evidence in support of this position. 


We have often held that the market value of a shipment at 
a given place may be evidenced by the proceeds obtained at 
such place on a prompt and proper resale of that shipment. 
Gerald F. Bedient v. Lake Keuka Grape Juice Company, 16 
A.D. 55; Deschutes Valley Potato Company, Inc. v. Santa Bar- 
bara Frozen Foods, 15 A.D. 165. The only issue to be con- 
sidered, therefore, is whether the resale in the present instances 
by complainant was prompt and proper. 
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In the order of May 22, 1958, we found that no contract was 
proved to exist between the parties with respect to the onions 
in car ART 28574. It follows, therefore, that no duty rested 
upon complainant to take any action with respect to the 
onions. When it voluntarily elected to exercise dominion over 
the shipment and resell the onions, it then had a duty to do 
so in a prompt and proper manner. It appears that such do- 
minion was not exercised by complainant until April 25, 1955, 
and was continued through May 6, 1955, as evidenced by the 
resales made during this period. This is a time span of two 
weeks, during which time the prices received on resale by 
complainant compared favorably with those prices quoted in 
the Federal Market News Service Reports for the Philadelphia 
area for dates of sale in question. It is noted that the onions 
quoted in the Market News Reports are 50-pound sacks of 
Texas Bermuda onions, and 25-pound sacks of white boilers; 
that the quotations are for less-than-carload lots; and that 
the onions are considered to be of good merchantable quality, 
with no grade specified. It appears, for purposes of com- 
parison, that the onions involved in this proceeding were also 
50-pound sacks of Texas Bermuda onions and 25-pound sacks 
of white boilers; that the onions were sold in less-than-carload 
lots; and were of good merchantable quality, with no grade 
specified. 


On the whole record submitted in this rehearing, we con- 
clude that the net proceeds obtained on resale at destination, 
Philadelphia, Pennsylvania, represented the fair market value 
at destination of the onions contained in car ART 28574. The 
difference between the net proceeds, $786.13, and the payment 
erroneously made to respondent by complainant in connection 
with this transaction, $1,599.50, is $813.87. Respondent’s fail- 
ure to pay this amount to complainant is in violation of section 
2 of the act, for which reparation in the sum of $813.37 should 
be awarded, with interest. Accordingly, within 30 days from 
the date of this order, respondent shall pay to complainant, as 
reparation, $813.37, with interest thereon at the rate of 5 per- 
cent per annum from June 1, 1955, until paid. 

The order of May 22, 1958, is hereby amended to the extent 
that it is inconsistent with this order. 

The facts and circumstances set forth herein shall be pub- 
lished and copies hereof shall be served upon the parties. 


See SOS eee 
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(No. 5771) 


MONTICELLO POTATO SHIPPERS, INC. v. A. E. MOooers, 3rd. 
PACA Docket No. 7397. Decided January 19, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on May 31, 1957. A formal complaint was filed on July 
15, 1958. Complainant seeks an award of reparation in the 
amount of $735.08, which is the alleged delivered invoice price 
of 450 100-pound sacks of U. S. No. 1 potatoes sold by com- 
plainant to W. J. Westcott Company on or about March 12, 
1957, in which transaction respondent acted in the capacity 
of a broker. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on August 22, 1958. 
A copy of the formal complaint and a copy of the report of 
investigation were served on respondent on August 21, 1958. 


At the time of service of the formal’ complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Monticello Potato Shippers, Inc., is a cor- 
poration whose address is Monticello Station Siding, Monticello, 


Maine. 
2. Respondent is an individual, Albert Emory Mooers, doing 
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business as A. E. Mooers, 3rd, whose address is RFD #1, 
Houlton, Maine. At the time of the transaction involved herein, 
respondent was not licensed under the act, but was subject to 
license. 


3. On or about March 12, 1957, in the course of interstate 
commerce, complainant sold to W. J. Westcott Company 450 
100-pound sacks of U.S. No. 1 potatoes, at $2.60 per sack, de- 
livered to Philadelphia, Pennsylvania, or a total invoice price 
of $1,170, less $409.92 freight charges and $25 brokerage, or 
a net delivered cost of $735.08. 


4. On or about March 12, 1957, complainant shipped from 
loading point in the state of Maine in interstate commerce to 
W. J. Westcott Company, at Philadelphia, Pennsylvania, in car 
MDT 9933, potatoes meeting the specifications of the contract. 


5. Respondent acted in the capacity of a broker in this 
transaction, representing complainant, and collected from W. J. 
Westcott Company the sum of $707.58. Respondent has since 
failed to pay any portion of the amount collected to complainant. 


6. An informal complaint was filed on May 31, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


During the Department’s investigation prior to the filing of 
the formal complaint, the purchaser indicated that 447 bags 
instead of 450 were received, and that the contract price was 
$2.50 per hundredweight, delivered. The evidence shows that 
the purchaser remitted to respondent the sum of $707.58, in 
payment of 447 100-pound bags of potatoes at $2.50 per hun- 
dredweight, less freight charges of $409.92. Respondent failed 
to turn over any part of the amount collected to complainant. 
Respondent’s failure to pay to complainant the money collected 
from the purchaser is a violation of section 2 of the act. 


Ordinarily, an agent is not entitled to compensation for his 


services on behalf of the principal where the agent wrongfully 
refuses or fails to account for funds of the principal in his 
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hands, or which he has received in transacting the business of 
his principal during the course of his agency. Quirk v. Quirk, 
155 F. 199; Weleetka Light & Water Co. v. Burleson, 142 P. 
1029; Pennsylvania Trust Co. v. Billman, et al, 61 F.2d 382. 
Because of respondent’s misconduct in failing to account to 
complainant for the funds collected for complainant during 
the course of respondent’s agency, we conclude that respondent 
is not entitled to the broker’s commission in this case. Com- 
plainant should be awarded reparation in the amount of the 
$707.58 collected by respondent, plus interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $707.58, 
with interest thereon at the rate of 5 percent per annum from 
April 1, 1957, until paid. 


The facts and circumstances of this case shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5772) 


MUTUAL BROKERS MONTREAL LIMITED v. FRIO VEGETABLE COM- 
PANY. PACA Docket No. 7448. Decided January 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on October 3, 1958. 
Complainant seeks an award of reparation in the amount of 
$136.50, which is alleged to be the agreed brokerage earned 
in negotiating contracts for the sale by respondent of three 
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carloads of cabbage and two carloads of onions during March, 
April and May, 1958. 


A copy of the report of investigation was served upon com- 
plainant on November 15, 1958. A copy of the formal complaint 
and a copy of the report of investigation prepared by the De- 
partment were served upon respondent on November 17, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Mutual Brokers Montreal Limited, is a 
corporation whose address is 1665 Trudel Avenue, Montreal, 
Quebec, Canada. 


2. Respondent is an individual, Lionel Elliot Kroll, doing 
business as Frio Vegetable Company, whose address is 206 
San Pedro, San Antonio, Texas. At the time of the transac- 
tions complained of herein, respondent was licensed under the 
act. 


38. During March, April, and May 1958, in the course of 
foreign commerce, respondent employed complainant to negoti- 
ate contracts for the sale by respondent of three carloads of 
cabbage and two carloads of onions for shipment from the 
State of Texas to buyers in Montreal and Sherbrooke, Canada. 
Contracts of sale were negotiated by complainant in accordance 
with the instructions given by respondent. 


4. Although requested to do so, respondent has failed and 
refused to pay to complainant the agreed brokerages totaling 
$136.50, or any part thereof. 


5. The formal complaint was filed on October 3, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant for brokerage serv- 
ices is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $136.50, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $136.50, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5773) 


R. PATT BROKERAGE v. SPRACALE FRUIT COMPANY. PACA Docket 
No. 7242. Decided January 20, 1959. 


Petition for Reconsideration—Dismissal 
The order of September 26, 1958, is supported by the evidence and the law 


applicable thereto, and complainant’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on September 26, 1958, dismissing 
the complaint. Copies of this order were served upon the par- 
ties. By telegram dated October 24, 1958, complainant re- 
quested an extension of time within which to file a petition 
for reconsideration of the order of September 26, 1958, and 
the time was extended until November 21, 1958, within which 
to file such a petition. Complainant filed a petition for recon- 
sideration of the previous order on November 21, 1958. By a 
stay order issued on October 24, 1958, the order of September 
26, 1958, was stayed pending the issuance of a further order 
in the proceeding. 
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In his petition, complainant contends that respondent had 
the burden of proof “in denying the written confirmation order 
of the complainant dated March 22, 1957.” Had the confirma- 
tion been issued by complainant on the date the contract was 
entered into, or shortly thereafter, as is customary in the normal 
course of business, and a copy thereof promptly forwarded to 
the respondent, we would have no difficulty in finding that 
respondent’s failure to object to the specification “50# VV” 
indicated that the parties agreed or understood that the potatoes 
would be shipped in vent-vue bags. However, the fact that the 
confirmation or memorandum of sale was issued approximately 
two weeks after the transaction took place makes it question- 
able as evidence of such agreement between the parties. 


Complainant states that the Judicial Officer treats the check 
of respondent, dated April 8, 1957, as the sole proof of the 
issue of accord and satisfaction. This, of course, is in error. 
It was complainant’s acceptance of the check as issued which 
constituted the accord and satisfaction. Complainant admits in 
his petition that “If a bona fide dispute existed between the 
parties prior to that date (April 8, 1957) as to potatoes, if 
Respondent advised Complainant of his version of his claim 
prior to April 8, 1957, and if Respondent’s position was asserted 
by him in good faith, the check would be proof of an accord 
and satisfaction.” As pointed out in our previous order, the 
evidence shows that a dispute existed between the parties con- 
cerning the type of package to be used in the shipment. We 
have no doubt that respondent made its complaint concerning 
the bags in which the potatoes were shipped prior to April 8, 
1957, the date on which respondent issued and forwarded its 
check “covering full payment car potatoes, Bar 8334.” Re- 
spondent submitted evidence that such a complaint was made 
in good faith in its Exhibit No. 9 attached to the answer. This 
exhibit is a letter from the broker addressed to Nelson & Camp- 
bell, Attorneys, Altoona, Pennsylvania, in which the broker 
states that when the car arrived respondent noticed that the 
potatoes were in vent-vue bags and requested the broker to 
get respondent an adjustment on the car, as vent-vue bags were 
very hard to sell in the Pittsburgh market. This exhibit also 
indicates that the $50 adjustment granted by the shipper to 
complainant was made when complainant told the shipper that 
respondent wanted an adjustment, and that it was for this 
reason the shipper granted the $50 allowance on the car. 


a 
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Complainant seems to take the position in his petition that 
the Judicial Officer decided respondent was entitled to make the 
deduction relating to a prior shipment of onions. If complain- 
ant will refer to the second parargraph on page 3 of our order 
of September 26, 1958, he will note that no decision was made 
as to whether respondent was entitled to make any deduction 
from the invoice price when remitting for the potatoes, it being 
unnecessary to decide this point in view of complainant’s ac- 
ceptance of respondent’s check which was accompanied by a 
letter stating that the amount of the check covered ‘full pay- 
ment car potatoes, Bar 8334.” When complainant accepted that 
check and cashed it, his action legally resulted in an accord 
and satisfaction. 


On reconsideration we find no error in our previous order. 
In our opinion, the order of September 26, 1958, was amply 
supported by the evidence of record and the law applicable 
thereto. Accordingly, complainant’s petition is hereby dis- 
missed without prior service upon respondent. 


Copies of this order shall be served upon the parties. 


(No. 5774) 


PERRICH BRos., INC. v. JOHN S. TORNATORE & SON. PACA 
Docket No. 7454. Decided January 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Irving Coopersmith, of New York, New York, for complainant. Mr. 
A.D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 24, 1957. 
A formal complaint was filed on October 17, 1958. Complainant 
seeks an award of reparation in the amount of $274, which 
is alleged to be the purchase price for a trucklot of lettuce sold 
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by complainant to respondent on or about November 14, 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on November 17, 1958. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on November 18, 
1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Perrich Bros., Inc., is a corporation whose 
post office address is 39 Harrison Street, New York, New York. 


2. Respondent is an individual, John S. Tornatore, doing 
business as John S. Tornatore & Son, whose post office address 
is 121 Barlow Street, Canastota, New York. At the time of 
the transactions involved herein, respondent was not licensed 
under the act, but was subject to license. 


3. On or about November 14, 1957, in the course of inter- 
state commerce, complainant sold to respondent 274 crates of 
lettuce for a total purchase price of $274. 


4. On or about November 14, 1957, complainant loaded 
lettuce meeting the requirements of the contract on respond- 
ent’s truck. The lettuce had previously been transported from 
the State of New Jersey to complainant at New York City, 
New York. Respondent accepted the shipment of lettuce. 


5. The total purchase price of the lettuce is $274, which 
amount complainant is seeking to recover through this pro- 
ceeding. 


6. An informal complaint was filed on December 24, 1957, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the agreed pur- 
chase price for the shipment of lettuce is in violation of section 
2 of the act. Complainant should be awarded reparation in 


the amount of $274. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $274 with interest thereon 
at the rate of 5 percent per annum from December 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5775) 


S. Katz & Co. v. GIANNINI FRUIT SALES, INC. PACA Docket 
No. 7054. Decided January 23, 1959. 


Petition to Reopen—Certification 
to Judicial Officer 


A review of the record indicates that complainant has failed to prosecute 
this matter with due diligence and we cannot say that the presiding 
officer’s denial of complainant’s petition to reopen the hearing consti- 
tuted an abuse of discretion. 

Marcus, Seleck & Kershenblatt, of Montreal, Canada, for complainant. Mr. 
G. V. Weikert, of Los Angeles, California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION TO REOPEN 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), the complainant filed a petition to reopen the hearing 
herein to take further evidence pursuant to section 47.24 of 
the rules of practice (7 CFR 47.24) and respondent filed a 
statement in opposition thereto. The presiding officer denied 
complainant’s petition. Thereafter, complainant requested that 
the presiding officer, pursuant to section 47.13(b) of the rules 
of practice (7 CFR 47.13(b)), certify to the Secretary of Agri- 
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culture for consideration complainant’s petition to reopen the 
hearing. On January 16, 1959, the presiding officer filed such 
a certification. 


Section 47.13(b) of the rules of practice provides: 


“The submission or certification of any motion, request, 
objection, or other question to the Secretary prior to the 
transmittal of the record to the Secretary ... shall be in 
the discretion of the examiner.” 


Section 47.11(c) (1) and section 47.13(a) (2) of the rules of 
practice (7 CFR 47.11(c) (1), 47.18(a)(2)) authorize the ex- 
aminer, i.e., the presiding officer, to rule upon motions and 
requests prior to transmittal of the record to the Secretary. 
Section 47.21 of the rules of practice (7 CFR 47.21) provides 
for the transmittal of the record to the Secretary after the fil- 
ing of the presiding officer’s report and prescribes that such 
record shall include “. . . motions and requests filed, and rulings 
thereon...” The intent of the rules of practice seems to be 
to authorize the presiding officer to rule upon a petition of the 
kind involved or in the discretion of the presiding officer to 
certify the petition to the Secretary for decision without a rul- 
ing by the presiding officer. See Stott & Reid v. Community 
Produce Company, 15 A.D. 403 (1956); In re Carg'll, Inc., and 
Erwin E. Kelm, 12 A.D. 1109, 1111 (1953). There are no pro- 
visions for interlocutory appeals from rulings of the presiding 
officer. All appeals from rulings by the presiding officer upon 
motions, etc., as illustrated by section 47.21 of the rules ot 
practice, are intended to be taken up in connection with review 
of the entire proceeding by the Secretary after the presiding 
officer has filed his report. 


Since the appeal is now before us, however, we shall decide 
it at this time. A review of the record indicates that com- 
plainant has failed to prosecute this matter with due diligence 
and we cannot say that the presiding officer’s denial of com- 
plainant’s petition to reopen the hearing constituted an abuse 
of discretion. It is concluded that complainant’s petition to 
reopen the hearing should be and is hereby denied. 


Copies hereof shall be served upon the parties. 
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(No. 5776) 


JACK RENFRO v. FLORA J. TOPLITZKY. PACA Docket No. 6973. 
Decided January 26, 1959. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant has failed to sustain his burden of proof, the complaint 
is dismissed. 


Complainant pro se. Mancini and Singer, of Denver, Colorado, for respond- 
ent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 10, 1956, 
complainant alleges that during July 1956 he sold two truck- 
loads of potatoes to respondent, Flora J. Toplitzky, an individual 
doing business as M. Toplitzky & Company; that the sale was 
negotiated through a broker, H. N. Brown Brokerage Company, 
of Denver, Colorado; that potatoes answering contract require- 
ments were shipped to respondent during July 1956, who received 
and accepted same, but that respondent has failed to pay to com- 
plainant any part of the $5,040, which sum represents the 
total purchase price of the two truckloads. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon Flora J. Top- 
litzky on February 18, 1957. A copy of the Department’s report 
of investigation was served upon complainant on the same date. 


An answer was filed on behalf of respondent Flora J. Top- 
litzky on March 7, 1958, generally denying the allegations con- 
tained in the complaint and alleging, by way of defense, that 
Flora J. Toplitzky “is not doing business as M. Toplitzky & 
Company and that neither Flora J. Toplitzky nor M. Toplitzky 
& Company is a proper party to this action.” Respondent Flora 
J. Toplitzky requested an oral hearing. 

A hearing was held in Denver, Colorado, on July 1, 1958. 
Neither of the parties appeared nor was represented at the 
hearing and no evidence was offered on their behalf. 
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FINDINGS OF FACT 


1. Complainant, Jack Renfro, is an individual whose post 
office address is 319 Sampson, Hereford, Texas. 


2. Respondent, Flora J. Toplitzky, is an individual whose 
address is Denver, Colorado. At the time of the transactions 
alleged herein, respondent was not licensed under the act. 


38. The formal complaint, involving two truckloads of po- 
tatoes, was filed on December 10, 1956, which was within 9 
months after the alleged causes of action accrued. 


CONCLUSIONS 


Complainant alleges that during July 1956, in the course of 
interstate commerce, a sale of two truckloads of potatoes was 
made to respondent Flora J. Toplitzky, an individual doing 
business as M. Toplitzky & Company, for which no payment 
was received. Respondent filed an answer, generally denying 
the allegations contained in the complaint and alleging that she 
was not a proper party to this action. The answer contained a 
request for oral hearing. 


At the oral hearing of this proceeding in Denver, Colorado, 
on July 1, 1958, neither the principal parties nor any witnesses 
appeared to testify, and no request was made of the presiding 
officer by either party to submit written evidence. Accordingly, 
the only evidence of record consists of the report of investiga- 
tion prepared by the Department. 


The report of investigation, as well as the licensing records 
of the Department, of which we take official notice, fail to sus- 
tain complainant’s contention that respondent was licensed or 
subject to license under the act. Since respondent is not licensed, 
complainant has the burden of proving that she (respondent) 
was subject to license. Complainant also has the further bur- 
den of proving the allegations contained in the complaint with 
respect to the transactions upon which this complaint is based. 
Complainant has failed to sustain his burden of proof on either 
point. The complaint should therefore be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 5777) 


ALEXIS RELIAS v. FAIR CHESTER PACKING COMPANY, INC. PACA 
Docket No. 7449. Decided January 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 11, 1958. 
Complainant seeks an award of reparation in the amount of 
$7,472.23, which is alleged to be the total purchase price of two 
carloads of tomatoes sold by complainant to respondent during 
March 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 14, 1958. A copy of the report of 
investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Alexis Relias, whose ad- 
dress is Nogales, Arizona. 


2. Respondent, Fair Chester Packing Company, Inc., is a 
corporation whose address is 124 Palmer Avenue, Mamaroneck 
New York. At the time of the transactions complained of here- 
in, respondent was licensed under the act. 
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8. On or about March 15, 1958, in the course of foreign 
commerce, complainant sold to respondent 592 lugs of 6 x 7 
size tomatoes and 123 lugs of 7 x 7 size tomatoes at $4.50 and 
$4.00 per lug, respectively, f.o.b. Nogales, Mexico, plus crossing 
charges of 5¢ per lug, plus duty at Nogales in the amount of 
$536.54, plus freight paid to Nogales in the amount of $325.39, 
or for a total of $4,053.68. The tomatoes were sold under 
terms inspection acceptance Nogales, 88% U.S. No. 1 grade. 


4. On or about March 15, 1958, tomatoes meeting the re- 
quirements of the contract and contained in car PFE 10280 
were diverted from Nogales, Mexico, to respondent at Nogales, 
Arizona. Respondent received and accepted the shipment. 


5. On or about March 17, 1958, in the course of foreign 
commerce, complainant sold to respondent 650 lugs of 6 x 6 size 
tomatoes at $4.50 per lug, f.o.b. Nogales, Mexico, plus crossing 
charges of 5¢ per lug, plus duty at Nogales in the amount of 
$453.95, plus a switching charge at Nogales of $7.10, or for a 
total of $3,418.55. The tomatoes were sold under terms in- 
spection and acceptance Nogales, 87% U.S. No. 1 grade. 


6. On March 17, 1958, tomatoes meeting the requirements 
of the contract and contained in car PFE 66297 were diverted 
from Nogales, Mexico, to respondent at Nogales, Arizona. On 
March 18, 1958, car PFE 66297 of tomatoes was diverted from 
Nogales, Arizona, to respondent at New York, New York. 
Respondent received and accepted the shipment. 


7. The total purchase price of the two carloads of tomatoes 
is $7 472.23, no part of which has been paid by respondent to 
complainant. 


8. The formal complaint was filed on June 11, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the full amount 
due in connection with the purchase of the two carloads of 
tomatoes is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $7,472.23, with 
interest, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,472.23, with interest 
thereon at the rate of 5 percent per annum from April 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5778) 


STANLY PRODUCE COMPANY v. CASH PRODUCE WHOLESALE. PACA 
Docket No. 7462. Decided January 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on October 27, 1958. 
Complainant seeks an award of reparation in the amount of 
$704.85, which is alleged to be the balance of the total purchase 
price for four trucklots of cabbage, potatoes and onions sold by 
complainant to respondent during April and May 1958. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on December 4, 1958. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on December 5, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, C. E. Efird, doing business 
as Stanly Produce Company, whose post office address is State 
Farmers Market, Post Office Box 801, Columbia, South Carolina. 


2. Respondent is an individual, Benjamin S. Orrell, Jr., do- 
ing business as Cash Produce Wholesale, whose post office ad- 
dress is 1203 Don Avenue, Winston-Salem, North Carolina. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about April 17, May 1, May 3 and May 17, 1958, 
contemplating shipment in interstate commerce, complainant 
sold to respondent a total of four trucklots of cabbage, potatoes 
and onions for a total purchase price of $1,354.85. 


4. During April and May 1958, complainant loaded cabbage, 
potatoes and onions meeting the requirements of the contracts 
on respondent’s truck at Columbia, South Carolina, for ship- 
ment to Winston-Salem, North Carolina. Respondent accepted 
the shipments of cabbage, potatoes and onions. 


5. The total purchase price of the cabbage, potatoes and 
onions is $1,354.85, of which amount respondent has paid $650 
on account, thereby leaving a balance due of $704.85. 


6. A formal complaint was filed on October 27, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price for the shipments of cabbage, potatoes and 
onions is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $704.85, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $704.85, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 5779) 


PACA Docket No. 7303. Dismissed January 13, 1959, 
Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5780) 


PACA Docket No. 7240. Dismissed January 6, 1959, 
Thomas J. Flavin, Judicial Officer. 


(No. 5781) 


PACA Docket No. 7269. Dismissed January 19, 1959, 
Thomas J. Flavin, Judicial Officer. 


(No. 5782) 


PACA Docket No. 7346. Dismissed January 26, 1958, 
Thomas J. Flavin, Judicial Officer. 


by 


by 


by 


by 





